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EXECUTIVE SUMMARY

1. On May 24, 2012, the Inspection Panel registered a Request for Inspection (he-
reafter referred to as “the Request”), concerning the Kenya — Energy Sector Recovery
Project (ESRP) and the Kenya — Energy Sector Recovery Project Additional Financing,
financed by the International Development Association (“the Bank”).

The Project

2. Project Background: Despite successful sector reforms, electricity supply in
Kenya remains unreliable. Electricity shortfalls and supply interruptions have been costly
and have constrained the competitiveness of Kenyan businesses in the international mar-
ket. The lack of adequate, reliable electricity supply is one of Kenya’s largest infrastruc-
ture challenges and a key constraint to growth and poverty reduction. Unreliable electrici-
ty supply in recent years has led to economic losses on the order of two percent of GDP
and the disruption of public power supply burdens the Kenyan economy.

3. The Kenya — Energy Sector Recovery Project (ESRP) supports Kenya in the
reform of the energy sector and provides support for investments in physical infrastruc-
ture of the energy sector. The ESRP was approved by the Bank’s Board on July 13, 2004.
Additional financing for the ESRP was approved by the Bank’s Board on April 2, 2009
with the aim to scale up selected activities and to compensate for financing shortfalls in
the original project.

4. The project development objectives/outcomes of the Additional Financing project
have been revised to the following: (i) enhance the policy, institutional and regulatory
environment for sector development including private sector participation; and (ii) in-
crease access to electricity in urban and peri-urban areas while improving the efficiency,
reliability and quality of service to consumers. The project pursues its objective through
four components. As part of the power distribution component, the Additional Financing
Credit finances six priority transformer substations in industrial and residential areas of
Nairobi that are experiencing high electricity demand growth. The substations will help
reduce losses and will improve the reliability of power supply.

5. The Lavington substation, which is the subject of the Request, is one of the subs-
tations financed under the Additional Financing. Once operational this substation will
step down incoming 66 kV power supply to 11 kV which will be distributed to street lev-
el pole transformers delivering 240 VV consumer current to households. Construction of
the substation started in May 2011 and to date is about 80 percent completed, but the
substation has not yet been commissioned.

The Request for Inspection

6. The Request for Inspection was submitted by Mr. Peter Usher, on behalf of the
Njumbi Road Residents” Association (NRRA) (hereafter referred to as the “Requesters”).
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7. The Requesters claim that the construction of the substation is not compliant with
local and national laws including those concerning zoning, change of use, licensing and
environmental protection, nor with Bank policy. They further assert that the Environmen-
tal Impact Assessment (EIA) for the substation is deficient and has not been properly
consulted upon and that the substation would pose potential health hazards from electro-
magnetic radiation and accidents such as fires and explosions. The Requesters also main-
tain that the value of their real estate would be negatively affected by the substation’s
proximity. The Requesters are also dissatisfied with the Bank’s responsiveness to their
complaints. Overall, the Requesters express the demand that the substation be moved
away from their residences to a different location.

Management’s Response

8. Management understands the concerns of the Requesters regarding potential
environmental, health and safety impacts that might arise from an electrical substation
in an urban area. Management is committed to ensure that the project complies with all
relevant environmental, health and safety regulations. Management considers that that the
mitigation measures of the Environmental Management Plan (EMP) of the project have
been fully and properly implemented to date and will ensure that they continue to be as
the substation becomes operational. It will also take actions to ensure enhanced environ-
mental management capacity of the Kenya Power & Lighting Company Limited (KPLC)
as well as measures to improve the aesthetic appearance of the substation.

0. However, in Management’s view the Requesters are not able to demonstrate
that their rights or interests have been or will be, directly and adversely affected by a
failure of the Bank to implement its policies and procedures. Management believes that
the concerns raised by the Requesters are appropriately addressed by adequate mitigation
and safety measures that the project has put in place. Management also notes that there is
sufficient scientific evidence to dispel the Requesters’ concerns regarding health impacts.

10.  The Request for Inspection is in large part about the project’s proximity to the
Requesters’ residences and their discontent with the associated visual impacts as well
as alleged health and safety concerns. Among the Requesters’ concerns is that the prox-
imity of the project allegedly negatively impacts their real estate values. In Manage-
ment’s view this concern mainly illustrates the challenge of supporting development of
essential infrastructure in a densely populated urban setting, such as Nairobi.

11. In a densely populated urban setting the adverse impacts of building and oper-
ating essential urban infrastructure, such as a power substation which will serve the
entire community, have to be jointly borne by residents and may affect some residents
more than others. This is especially the case for infrastructure components that are re-
lated to the distribution of local services and which cannot be moved outside the city or
away from residences. This may at times compete with residents’ preferences.
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12. Management submits that power substations are a common and essential infra-
structure in urban settings worldwide, and that their components including transfor-
mers are a known and tested technology that has been used for more than a century.
The Bank-supported project observes the relevant safety regulations and follows interna-
tional best practice. As would be the case anywhere in the world, a distribution substa-
tion’s ideal location must be close to the center where electricity demand is concentrated.
Moving it away from the demand center would result in higher distribution technical
losses which would have to be borne by all consumers.

13. Management notes that the Requesters specifically ask to have the substation
moved away from the vicinity of their properties and moved to the vicinity of other resi-
dents’ property. The Requesters propose locations which are adjacent to other residential
dwellings. Management also notes that while the Requesters wish to have the substation
moved away from their residences, they also complain about the deficient and unreliable
power supply provided by KPLC. It is important to note that the project specifically ad-
dresses these power supply shortfalls and will contribute to improving the quality and
reliability of power distribution in the area.

Specific Issues Raised in the Request

14, Legal issues: Management notes that the concerns expressed in the Request
concerning the compliance of the construction with local and national laws have been
submitted to a national legal process and are currently under consideration. Given the
history of the dispute between the Requesters and KPLC and the complexity of the ongo-
ing national legal process, it would not be appropriate for Management to comment on
this process or anticipated outcomes.

15. Regarding the change of use and zoning issues, KPLC has provided the Bank
with the relevant documentation of the land zoning process which indicates that the
process was consistent with what Management understands to be the applicable legal
process for obtaining approval for land use changes.

16. Environmental Assessment: While Management is of the view that the EIA is
technically adequate and appropriate for a subproject of the nature and size of the
substation, it recognizes that the initial consultations for the EIA were uneven and that
these were subsequently supplemented by more substantial consultations. The Bank has
reviewed the consultation documentation and notes that as described in these documents
the process appears to have been appropriate for a subproject of this size and nature.
These consultation minutes indicate that considered responses and adequate mitigation
measures were proposed to deal with a number of stakeholder concerns. Management
notes that the Lavington site is in an urban area and not an environmentally important
area and contrary to the Requesters’ assertion there is no wetland (protected area) in La-
vington. In fact, there is no gazetted wetland anywhere in the Nairobi area.

17. Health concerns: Management has carefully analyzed the Requesters’ concerns
about electromagnetic radiation (EMR) from the substation and concluded that the

Vi
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scientific consensus is that no known health impacts can be linked to the electromag-
netic exposure that is expected to stem from the project. Internationally recognized radi-
ation protection agencies and national health agencies have also reviewed the scientific
evidence available and have concluded that it is insufficient to establish a definitive caus-
al relationship between low frequency magnetic field exposure and increased incidences
of cancer and other illnesses. The electromagnetic radiation emissions that can be ex-
pected from the substation, as from any electrical supply line, are expected to be well
within internationally accepted exposure limits that have been adopted by most coun-
tries in the Organization for Economic Cooperation and Development (OECD), includ-
ing the European Union (EU).

18.  Safety concerns: In Management’s view the risks related to construction and
operation of a substation are considered to be moderate and manageable and are suffi-
ciently addressed in the subproject’s EMP. Implementation of the EMP will be closely
monitored by the Bank team. Concerning the minimum clearances between transformers
and circuit lines and residences, Management has verified that these are in line with ap-
plicable legal requirements. Management has also found that in a number of OECD coun-
tries the minimum safety clearance between residences and transmission lines is as low as
6 to 7 meters.

19.  Alleged impact on property values: Management is unable to confirm the loss in
real estate value referred to by the Requesters and notes that based on international expe-
rience, it is often difficult to isolate or quantify the effect — negative or positive — of elec-
tricity connectivity infrastructure on adjoining properties. The impact of development on
the values of adjoining properties is not an issue dealt with specifically in the Bank’s sa-
feguard policies. The consultations conducted as part of the environmental assessment
process provide an opportunity for those affected by development to raise concerns about
any impacts they consider important, including as the case may be, concerns about prop-
erty values and possible ways of mitigating such effects. As a result of consultations with
stakeholders, KPLC has proposed some additional mitigation measures to address aes-
thetic, safety and other concerns, such as the planting of trees, placing feeders under-
ground, and limiting tree felling to the extent possible.

20. Bank responsiveness to Requesters: Following the Bank team’s receipt of the
Requesters’ complaints in April 2011 the Bank promptly followed up with KPLC and
obtained responses and documentation on the process of land acquisition and change of
use. When the Bank team received further complaints from the Requesters in March 2012
it visited the site and met with KPLC. The Bank team met with the Requesters’ repre-
sentative and two other residents on June 12, 2012 on the site of the substation to further
discuss the concerns raised in the Request for Inspection, and also visited adjoining resi-
dences. However, Management acknowledges that the Bank team in the past had focused
primarily on following up on the Requesters’ complaints with KPLC internally, rather
than maintaining direct contact with the Requesters.

vii
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Conclusion

21. Management believes that the Bank has made every effort to apply its policies
and procedures and to pursue concretely its mission statement in the context of the
project. In Management’s view, the Bank has followed the guidelines, policies and pro-
cedures applicable to the matters raised by the Request. As a result, Management believes
that the Requesters’ rights or interests have not been, nor will they be, directly and ad-
versely affected due to a failure of the Bank to implement its policies and procedures.

22, However, in order to improve project implementation and to ensure that the mi-
tigation measures spelled out in the EMP are effective, Management suggests a set of
measures that are presented in the main text. These steps are not related to issues of
compliance with Bank policy but would address concerns expressed by the Requesters.
Such measures would include visual mitigation measures, reviewing security arrange-
ments and arranging for third party monitoring of construction and operation related im-
pacts, all of which are in line with the project’s EMP.

viii



I. INTRODUCTION

1. On May 24, 2012, the Inspection Panel registered a Request for Inspection, IPN
Request RQ 12/02 (hereafter referred to as “the Request”), concerning the Kenya — Energy
Sector Recovery Project (ESRP) and the Kenya — Energy Sector Recovery Project Additional
Financing, financed by the International Development Association (the Bank).

2. Structure of the Text. The document contains the following sections: Section 1 is
the Introduction; Section Il describes the Request; Section 3 provides project back-
ground; and Section IV presents Management’s response. Annex 1 contains the Request-
ers’ claims, together with Management’s detailed responses, in table format. Additional
annexes include information on land acquisition, the substation environmental assess-
ment, a chronology of correspondence, and site photographs.

Il. THE REQUEST

3. The Request for Inspection was submitted by Mr. Peter Usher, on behalf of the
Njumbi Road Residents” Association (NRRA) (hereafter referred to as the “Requesters”).

4, Attached to the Request are:

() NRRA authorization for Peter Usher to represent the Association in the
matter of complaint to the World Bank (WB) Inspection Panel,

(i) Signatories supporting the NRRA complaint;
(i)  Detailed complaint submission;

(iv)  Correspondence between NRRA and the World Bank concerning the
complaint;

(v) Letter from a Njumbi Road resident, a former senior City Council of Nai-
robi (CCN) official in the City Planning Department regarding zoning
regulations for the project site;

(vi)  Evaluation of Risks relating to Electro-magnetic Radiation and Electro
Low Frequency Radiation; and

(viiy  Extract from Kenya Power and Lighting Company (KPLC) Environmental
Impact Assessment (EIA) indicating adverse impacts of the project.

5. No further materials were received by Management in support of the Request.
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6. The following claims are presented by the Requesters:

e The construction of the substation is not compliant with local and national
laws including those concerning zoning, change of use, licensing and envi-
ronmental protection, as well as with Bank policy;

e The EIA for the substation is deficient and also has not been properly con-
sulted upon;

e The substation poses potential health issues from radiation and accidents such
as fires and explosions, and will subject the residents close by to unacceptable
noise levels;

e The value of the Requesters’ real estate will be negatively affected by the
substation’s proximity; and

e The Bank has not been responsive to the Requesters.

7. The Request contains claims that the Panel has indicated may constitute violations
by the Bank of various provisions of its policies and procedures, including the following:

e OMS 2.20, Project Appraisal;
e OP/BP 4.01, Environmental Assessment; and

e OP/BP 13.05, Project Supervision.

I11. PROJECT BACKGROUND
The Project

8. The ESRP (IDA credit of US$80 million) supports Kenya in the reform of the
energy sector and provides support for investments in physical infrastructure. The ESRP
was approved by the Bank’s Board on July 13, 2004.

9. Despite successful sector reforms, electricity supply in Kenya remains unreliable.
Electricity shortfalls and supply interruptions have been costly and have constrained the
competitiveness of Kenyan businesses in the international market. The Bank’s Africa In-
frastructure Country Diagnostic found that the lack of adequate, reliable electricity supply
is Kenya’s largest infrastructure challenge and a key constraint to growth and poverty
reduction. Unreliable electricity supply in recent years has led to economic losses on the
order of two percent of GDP. In financial terms, the disruption of public power supply

2



Energy Sector Recovery Project

costs Kenyan firms approximately seven percent of their annual sales revenues, a level of
financial loss that is higher than that of other countries at a similar stage of economic de-
velopment.

10.  Additional financing (IDA credit of US$80 million) for the ESRP was approved
by the Bank’s Board on April 2, 2009 with the aim to scale up selected activities and to
compensate for financing shortfalls in the original project. The European Investment
Bank, the Agence Francaise de Développement, and the Nordic Development Fund are
supporting the project through co-financing.

Project Objectives

11.  The project development objectives/outcomes of the additional financing project
have been revised to the following:

e Enhance the policy, institutional and regulatory environment for sector devel-
opment including private sector participation; and

e Increase access to electricity in urban and peri-urban areas while improving
the efficiency, reliability, and quality of service to consumers.

12. For the additional financing of the ESRP, the project was restructured to scale-up
activities to enhance the impact of the project, to cover the financing shortfall for some
project components and to increase its development impact by improving the quality of
the results monitoring framework.

Project Components

13. Project Components. The four project components designed to meet ESRP’s ob-
jectives are the following:

e Institutional and Capacity Building;

e Studies and Engineering Services;

e Generation — Third Unit of the Olkaria Il Geothermal Power Station; and
e Distribution — Electricity Distribution System Upgrade.

14.  As part of the Distribution component, the Additional Financing Credit finances
six priority transformer substations in industrial and residential areas of Nairobi that are
experiencing high electricity demand growth. The substations will help reduce losses
beyond the targets that can be achieved by the project’s original investments and will also
improve the reliability of supply in the project areas. The new investments will help im-
prove the quality of electricity supply by reducing voltage fluctuations and losses, and
enable connection of additional customers. In particular, the investments will help KPLC
reduce distribution losses to levels mandated by the Regulator.
3
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15. The construction of the Lavington substation, which is the subject of the Request,
is one of the substations to be financed under the Additional Financing.* This substation
will have a 66 kV incoming sub-transmission line with several 11 kV feeder lines going
out. The incoming 66 kV voltage will be stepped down through two 18/23 MVA trans-
formers in the substation to 11 kV. The outgoing 11 kV lines will be stepped down to
240 V for household supply current by pole-mounted transformers which are located out-
side the substation close to residences.

16.  Status of the project. The substation is currently approximately 80 percent com-
pleted, but has not yet been commissioned (see pictures in Annex 5).

V. MANAGEMENT’SRESPONSE

17.  The Requesters’ claims, accompanied by Management’s detailed responses, are
provided in Annex 1.

18. Management understands the concerns of the Requesters regarding potential
environmental, health and safety impacts that might arise from an electrical substation
in an urban area. Management is committed to ensure that the project complies with all
relevant environmental, health and safety regulations. Management considers that that the
mitigation measures of the Environmental Management Plan (EMP) of the project have
been fully and properly implemented to date and will ensure that they continue to be as
the substation becomes operational. It will also take actions to ensure enhanced environ-
mental management capacity of KPLC as well as measures to improve the aesthetic ap-
pearance of the substation.

19. However, in Management’s view the Requesters are not able to demonstrate
that their rights or interests have been or will be, directly and adversely affected by a
failure of the Bank to implement its policies and procedures. Management believes that
the concerns raised by the Requesters are appropriately addressed by adequate mitigation
and safety measures that the project has put in place. Management also notes that there is
sufficient scientific evidence to dispel the Requesters’ concerns regarding health impacts.

20. The Request for Inspection is in large part about the project’s proximity to the
Requesters’ residences and their discontent with the associated visual impacts as well
as alleged health and safety concerns. Among the Requesters’ concerns is that the prox-
imity of the project allegedly negatively impacts their real estate values. In Manage-
ment’s view this concern mainly illustrates the challenge of supporting development of
essential infrastructure in a densely populated urban setting, such as Nairobi.

! The contract valued at US$11,843,711 for construction of the Lavington substation and two other substa-
tions (Ngong Town and Langata) was awarded to National Contracting Company of Saudi Arabia. The
contract was signed on February 5, 2010.
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21. In a densely populated urban setting the adverse impacts of building and oper-
ating essential urban infrastructure, such as a power substation which will serve the
entire community, have to be jointly borne by residents and may affect some residents
more than others. This is especially the case for infrastructure components that are re-
lated to the distribution of local services and which cannot be moved outside the city or
away from residences. This may at times compete with residents’ preferences.

22, Management submits that power substations are a common and essential infra-
structure in urban settings worldwide, and that their components including transfor-
mers are a known and tested technology that has been used for more than a century.
The Bank-supported project observes the relevant safety regulations and follows interna-
tional best practice and does not subject the Requesters to an “experiment”, as they claim.
As would be the case anywhere in the world, a distribution substation’s most efficient
location will be close to the demand center (i.e., to where electricity demand is concen-
trated). Moving it away from the demand center would result in higher distribution losses
which would have to be borne by all consumers and would reduce the supply reliability
improvements that the project aims to achieve.

23. Management notes that the Requesters specifically ask to have the substation
moved away from the vicinity of their properties and hence moved to the vicinity of
other residents’ property. The Requesters’ demand that KPLC find “alternative and more
appropriate sites” for the substation ignores the technical requirements for the substa-
tion’s location. The Requesters also propose a location to the south of the current site,
which would place the substation adjacent to other residential dwellings. While the Re-
questers wish to have the substation moved away from their residences, they do complain
about the deficient power supply and that KPLC ““‘cannot maintain a continuous power
supply to the area.” and that ““Breakdowns and power surges are a daily occurrence.” It
is important to note that the project specifically addresses these power supply shortfalls
and will contribute to improving the quality and reliability of power distribution in the
area.

Specific Issues Raised in the Request
Substation construction compliance with local and national laws

24. Management notes that the concerns expressed in the Request have been sub-
mitted to a national legal process and are currently under consideration. Given the his-
tory of the dispute between the Requesters and KPLC and the complexity of the ongoing
national legal process, it would not be appropriate for Management to comment on this
process or anticipated outcomes.

25. Management notes that a number of the Requesters’ claims concern alleged
violations of Kenyan law, and are currently the subject of a case before the National
Environmental Tribunal (NET). These include the Requesters’ assertions that: (i) the
permission granted to KPLC to build the substation was based on an improper change of
user decision by the CCN; (ii) the substation is illegally located in a Zone 5 under Nairo-
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bi’s zoning regulations, which is a zone for “low density residential one-family houses;”
and (iii) there are health and safety issues, and a failure to adequately consider alterna-
tives and other issues. The Requesters further argue that construction of the substation
has proceeded in violation of a Stop Order issued by the NET.

26. Status of the NET process. The case being heard by the NET was filed on Janu-
ary 21, 2011 by the Njumbi Road Residents Association and the Lavington Residents As-
sociation as an appeal against National Environment Management Authority (NEMA)
approval of the substation. NEMA, KPLC and the CCN are named as respondents in the
appeal. KPLC was notified of the appeal by a letter signed on behalf of the Chairman of
the NET dated March 1, 2011. The letter further stated that all works at the site must stop
until the appeal is heard and determined by the NET (referred to by the Requesters as the
“Stop Order”). KPLC has informed the Bank that it has responded strongly against all the
claims. It has further reported that oral hearings before the NET commenced on May 14,
2012 and are currently ongoing with periodic adjournments.

27. Change of user and zoning issues. KPLC has provided to the Bank copies of: (i)
“Public Notice on the Change of User” and an “Application for Development Permis-
sion” published in local newspapers on July 29, 2010; and (ii) “Notification of Approval
of Development Permission” by the CCN dated December 9, 2010. The Notification re-
fers to the date when the specific meeting of the Town Planning Committee was held and
to the agenda item.

28. Management is not in a position to opine on matters concerning compliance
with Kenyan law. It notes, however, that the documentation provided by KPLC is consis-
tent with what Management understands to be the applicable legal process for obtaining
approval for land use changes. In Management’s judgment, the appropriate process for
determining these issues is through the ongoing NET case.

Stop Order

29.  The Bank first learned of the Stop Order through a communication sent by the
Requesters in May 2011. The Task Team Leader (TTL) requested clarifications from
KPLC and was informed in June 2011 that ““the matter/hearing has not kicked off yet as
the tenure of some Commissioners at NET expired and the re-appointment by the Gov-
ernment has just been done.” Thereafter, until March 2012, the TTL understood that the
matter was ongoing at the NET and had no written communication on this issue with ei-
ther the Requesters or KPLC. In response to subsequent requests for more detailed clari-
fication, KPLC has informed the Bank that in its considered legal opinion: (i) the order
was invalidly issued because the NET was not properly constituted at the time the order
was issued; (ii) the legality of the Stop Order is questionable; and (iii) the most expedi-
tious and appropriate way to resolve any questions concerning the validity of the Stop
Order is through the ongoing NET process itself. On May 14, 2012 the NET ruled that
the merits of the appeal and the legality of the Stop Order should be considered together.
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30. Management is once again not in a position to opine on this issue of national
law. In retrospect, given the apparent seriousness of the issue, Management considers that
it would have been prudent for the Bank to pursue this matter more proactively with
KPLC at the time it came to the Bank’s attention. At present, in light of the reconvening
of the NET and the advanced status of ongoing hearings Management considers it best to
allow the NET process to run its course.

The Environmental Impact Assessment for the substation

31.  The project is rated as a Category B project for purposes of Bank safeguard poli-
cies. Safeguards aspects of the project’s Distribution component, including the substa-
tions, are governed by an Environmental and Social Management Plan (ESMP) adopted
in 2008 in connection with the Additional Financing. The ESMP adopts a framework ap-
proach, in which certain responsibilities for screening and assessing the environmental
impacts of subprojects are delegated to KPLC.? The capacity of the Borrower was
deemed sufficient for it to prepare Category B EAs without the Bank’s prior review and
approval. The ESMP was disclosed at the Bank’s InfoShop on March 12, 2008 and in
Kenya on March 29, 2008.

32.  The Integrated Safeguards Data Sheet (ISDS) prepared for Additional Financing
in 2008 noted that, ““KPLC [and KenGen] have the institutional structures for managing
environmental and social issues and a track record for doing so under several Bank-
financed projects, including the ongoing Energy Sector Recovery Project. They regularly
carry out environmental audits as required by Kenyan law and implement the recommen-
dations, and provide environmental training to their employees; [KenGen is in the
process of obtaining its ISO 14001 Certification for Environmental Management]. Thus,
[KenGen and] KPLC will be able to deal with any potential adverse environmental and
social impacts of the additional financing operation in the context of the updated Envi-
ronmental and Social Management Plan (ESMP) and the original EA report which will
be implemented by their qualified personnel.”

33.  The ESMP establishes a screening process for subprojects. KPLC was required to
submit copies of EIA reports to the Bank for review and approval only in the case of sub-
projects categorized as “more complex” (labeled B2)* as a result of applying the screen-
ing criteria. Based on screening results it was determined that the substation projects (in-
cluding Lavington as one of the Nairobi Area Substations) fell into the “less complex”
category (B1), which per the terms of the ESMP required only the application of simple
mitigation measures, and not a separate EIA. Nevertheless, as per NEMA requirements, a
preliminary EIA (referred to as an EIA Report) was prepared. Based on the second set of
consultations, which constitutes part of the EIA Report, NEMA determined that a full

2 The ESMP approach is consistent with the provisions of Paragraph 9 of OP 4.01, governing environmen-
tal assessment in sector investment lending. (See also para 2.1 in Annex 1).
«B1” and “B2” are labels of subcategories under the national Kenyan system.
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EIA study was not required. Two more sets of consultations were held in February 2011.
NEMA issued a license on February 24, 2011 for the construction to proceed.

34. While the screening checklist contained in the Bank ESMP is quite comprehen-
sive, it appears that a “blanket” approach was used for each category of works (i.e., con-
struction of substations in Nairobi area). A more thorough screening of individual sites
may have yielded more specific information earlier about the Lavington site, although the
EIA Report subsequently confirmed that the site is not an environmentally important
area. The Bank team met with the Water Resources Management Authority (WRMA) in
Nairobi on June 8, 2012, which confirmed that there is no gazetted wetland (protected
area) in Lavington, or elsewhere in the Nairobi area.

35.  According to WRMA Rules (2007), certain activities are proscribed within six
meters from a watercourse (riparian land). While the watercourse adjacent to the substa-
tion is heavily polluted, according to the Water Resources Management Rules, a “water-
course” is defined as ““any natural channel or depression in which water flows regularly
or intermittently, unless declared not to be watercourse under this Act.”” KPLC informed
the Bank that the substation does not violate this rule because permanent structures
(transformers and the control building) are more than six meters from the watercourse.
The Bank team confirms that the transformers and control building are at a distance of
ten meters from the watercourse. The pre-existing boundary wall of the substation (the
closest point to the watercourse) is more than six meters from the watercourse.

36. The EIA refers to the watercourse as follows: ““An open sewer trench originating
from the nearby Kawangware slums runs through the proposed substation compound, but
has been diverted so to flow near the edge of the compound.* Previously, it used to run
right through the middle of the compound.” Site photos in the EIA Appendix show what
is purported to be wastewater. Based on this description, the aerial photo and site map on
pages 7 and 8, and the Bank team visit to the site in March 2011, the Bank team is of the
opinion that the substation site and its surroundings cannot be considered an ecologically
fragile habitat, as it is significantly degraded. Nevertheless, per the Water Resource Man-
agement Rules 2007, cited above, a watercourse cannot be “declassified” (no matter how
heavily polluted) unless declared not to be a watercourse under the Act. The EIA will be
revised to correctly describe the watercourse.

Quality of the EIA

37. Management considers that the EIA is technically adequate and appropriate for
a subproject of the nature and size of the substation. The focus of ecological baseline
information is on the Metropolitan Area of Nairobi and to a lesser extent on Lavington
specifically. However, it should be noted that Lavington is in the center of a heavily po-
pulated city, and that the site is not close to environmentally sensitive areas. Management

*EIA, page 14
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considers that the review of alternative sites in the EIA was conducted in an appropriate
manner.

Quality of EIA consultations

38. Management notes that initial consultations were uneven, but that these were
subsequently supplemented by more substantial consultations. A total of four consulta-
tion meetings with people potentially affected by the project were held, namely: (i) dur-
ing the preparation of the EIA in July/August 2010; (ii) in November / December 2010,
when KPLC distributed questionnaires and received responses; (iii) on February 22, 2011
with the Requesters’ representative and 28 other participants (including eight members of
the KPLC team); and (iv) on February 28, 2011 at the Requesters’ representative’s resi-
dence. The consultations conducted as part of the EA process are detailed in Annex 3.

39. The Bank has reviewed the consultation documentation and notes that as de-
scribed in these documents the process appears to have been appropriate for a subproject
of this size and nature. The first two consultations were completed prior to CCN approv-
al, the third immediately prior to and the fourth immediately after NEMA’s issuing of the
EIA license, and prior to the start of civil works. The first of the four consultations was
by itself inadequate, and judged so by NEMA, which appropriately required the subse-
quent consultations to take place prior to issuing the license. These consultation minutes
indicate that considered responses and adequate mitigation measures were proposed to
deal with a number of stakeholder concerns.

40. In response to the concern expressed by stakeholders that trees were cleared in the
project area, KPLC explained that the existence of tall trees within a substation pose a
safety hazard. KPLC agreed to plant smaller trees within the project area. KPLC re-
sponded to a stakeholder's concern that felled trees were touching his electrified fence,
posing a safety hazard, by apologizing and proposing to immediately remedy the situa-
tion. KPLC also informed stakeholders that it would require the contractor to put up a
hoarding before starting construction of the perimeter wall. KPLC agreed to share the
EIA and all permits received with the stakeholders. With regard to stakeholder concerns
about electromagnetic radiation and other health and safety concerns, KPLC reassured
them the incoming 66kV feeders would be run underground insofar as possible (thereby
also preserving trees) and that the perimeter wall to be built around the substation would
be manned around the clock. To limit noise emissions, KPLC said that all noise emis-
sions would be kept within NEMA set limits (these are stricter than the limits under the
World Bank Group Environmental, Health and Safety (WBG EHS) Guidelines — Noise
Management) and KPLC promised to gather statistics on noise emissions at other substa-
tions for comparative purposes. KPLC contracted a laboratory to measure noise levels at
eight substations (report of SGS Kenya Limited dated 16 May, 2011). See also section
below “Noise levels during operation of the substation.”

41.  While Bank safeguard policies provide a framework for consultation with poten-
tially affected people to help inform the design of appropriate impact avoidance and miti-
gation measures, they do not require that ““a majority support the development™ as as-
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serted by the Requesters. Management has been unable to find provisions in NEMA’s
governing regulations requiring an approval by 50 percent of affected residents, as as-
serted by the Requesters.

Health concerns

42. The Requesters express concerns about potential health impacts from exposure to
electromagnetic radiation and cite studies and regulations to support their position. Man-
agement has carefully reviewed these concerns including the cited studies and con-
cluded that they are not sufficiently robust and that the scientific consensus is that no
known health impacts can be linked to the electromagnetic exposure that is expected to
stem from the project.® In Management’s view the Requesters’ concern is based on per-
ceived risks which cannot be supported by any evidence of real risks.

43. Internationally recognized radiation protection agencies and national health
agencies have reviewed the scientific literature and evidence available and have con-
cluded that evidence is insufficient to establish a definitive causal relationship between
low frequency magnetic field exposure and increased incidences of cancer and other
illnesses.® The WBG EHS Guidelines (Electric Power Transmission and Distribution)
state that: “Although there is public and scientific concern over the potential health ef-
fects associated with exposure to [electric and magnetic field] EMF (not only high vol-
tage power lines and substations, but also from everyday household uses of electricity),
there is no empirical data demonstrating adverse health effects from exposure to typical

® Extensive epidemiological and laboratory research has been conducted over the last 15 years on the bio-
logical and health consequences of exposure to Extremely Low Frequency (ELF) EMFs. Some epidemio-
logical studies have found weak associations between exposure to power-frequency EMFs and some forms
of cancer, such as leukemia; while other studies have failed to find such associations. The primary limita-
tion with most epidemiological studies has been with the methods of exposure assessment. Rigorous me-
thods of exposure assessment that can be associated with biological effects are clearly needed. Epidemio-
logical studies also continue to suffer from significant methodological difficulties associated with the
effects of confounding factors. These difficulties hinder interpretation and acceptance of epidemiological
findings. Laboratory studies have noted a wide variety of interesting biological effects resulting from expo-
sure to power-frequency EMFs. The most significant and replicated findings are an apparent change in ion
efflux at cell membranes in response to limited ranges and intensities of ELF electric fields, an effect of
ELF magnetic fields on melatonin production, and effects on enzyme activity. Several concerns exist with
regard to the laboratory findings. One concern is that the field strengths used are often orders of magnitude
greater than commonly encountered in the home or office. Another concern is that much of the laboratory
evidence remains to be independently confirmed. Lastly, a credible mechanism by which commonly en-
countered (milligauss) power-frequency EMFs could produce human health effects such as cancer still
needs to be developed. Thus, the significance of the laboratory findings to human health is questionable.
(Engineering in Medicine and Biology Magazine, IEEE, Jul/Aug 1995, Author(s): Bren, S.P.A., Volume:
14, Issue: 4, Page(s): 370-374).

® Internationally recognized radiation protection agencies and national health authorities such as the Inter-
national Commission on Non-lonizing Radiation Protection (ICNIRP), the World Health Organization
(WHO), the British Health Protection Agency, Health Canada or the German Commission on Radiological
Protection concluded that there is no proof of a connection between everyday life exposure to magnetic
fields and an increased incidence of cancer in adults.

10



Energy Sector Recovery Project

EMPF levels from power transmissions lines and equipment.” The Guidelines further state
that “However, while the evidence of adverse health risks is weak, it is still sufficient to
warrant limited concern.” And they also recommend as possible measures “Considering
siting new facilities so as to avoid or minimize exposure to the public.”

44, The Requesters refer to a study by Wertheimer and Leeper from 1979, which ex-
amined incidents in Colorado between 1976 and 1977.” The WHO states in this context:
Many studies published during the last decade on occupational exposure to ELF fields
have exhibited a number of inconsistencies. They suggest there may be a small elevation
in the risk of leukemia among electrical workers. However, confounding factors, such as
possible exposures to chemicals in the work environment, have not been adequately taken
into account in many of them. Assessment of ELF field exposure has not correlated well
with the cancer risk among exposed subjects. Therefore, a cause-and-effect link between
ELF field exposure and cancer has not been confirmed.® Moreover, it is important to un-
derstand that the “possibly carcinogenic” classification that the Requesters refer to is also
applied to charred meat from broiling, coffee and gasoline engine exhaust, among others,
and is often used for agents that require further study.

45, Management refers to the recommendation of the International Commission on
Non-lonizing Radiation Protection (ICNIRP) which recommends for magnetic field ex-
posure a general public limit of 100 uT (microtesla). The electromagnetic field strength
close to transformers usually drops to 1-5 uT within 1-2 meters from the transformer and
measurements with comparable substations have shown that the electromagnetic expo-
sure becomes indistinguishable from the background due to other sources within five me-
ters.” Most OECD countries, including the European Union (EU), recommend a public
exposure limit of 100 pT.*°

Minimum distance requirements from residences for substation transformers

46.  The Requesters also submit that it would be ““normal practice” to place transfor-
mers “at a distance of one or two hundred meters from human habitation.” From a tech-
nical efficiency standpoint the substation’s ideal location needs to be close to the demand
center and moving it away from the demand center would result in losses. This would be
the case as KLPC was not able to identify an alternative but suitable location close to the
demand center. The Bidding Document (Part 2.1) for the Lavington substation stipulates

" American Journal of Epidemiology. 1979 Mar; 109(3):273-84.; Electrical wiring configurations and
childhood cancer, Wertheimer N., Leeper E.

& World Health Organization, Electromagnetic fields and public health: extremely low frequency (ELF),
Fact sheet N°205, November 1998.

® German Federal Office for Radiation Protection, “Elektrische und magnetische Felder der Stromversor-
gung” (2005); National Grid (UK) surveyed 25 final distribution substations and found that ““Mean magnet-
ic fields close to the perimeter fence were about 1.5 uT, falling to half this in an average distance of 1.3 m
and becoming indistinguishable from the background due to other sources within 5 m.”

9 EU Council Recommendation of 12 July 1999 on the limitation of exposure of the general public to elec-
tromagnetic fields (0 Hz to 300 GHz) (1999/519/EC).
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that the general technical specifications of the substation shall comply with the provisions
and requirements of the standards of the International Electro-technical Commission
(IEC). The IEC 61936-1 standard (section 8.7.2.1) stipulates that for the type of outdoor
transformers in the Lavington substation! the guide value for clearances between the
transformers and a combustible building surface is ten meters. The transformers are more
than five meters from the perimeter wall of the substation that also borders the nearest
Njumbi Road residence and are at least 13 meters from the residence itself. Management
will recommend to KPLC that it construct a fire resistant wall along the perimeter of the
substation bordering Njumbi Road residences, to allow possible future extensions to the
existing residence building or a new building which could be constructed closer than ten
meters from the substation transformers. Such a fire and blast resistant wall is recom-
mended in the IEC standard 61936-1 when it is not possible to site transformers more
than ten meters from combustible building surfaces.

47. Minimum distance requirements to distribution (66 and 11 kV) lines are usually
based on security considerations in order to avoid physical contact with the circuit
lines. Management has found that in a number of OECD countries the minimum safety
clearance between residences and high-voltage transmission lines with voltage that far
exceeds the one used in the Lavington substation is as low as 6 to 7 meters.*?

Noise levels during operation of the substation

48.  The main source of noise at the substation will be from two 18/23 MVA trans-
formers. The technical specification of the substation (section 4.1.3.2.1.4 of the Bidding
Document) requires that the noise level of the transformer shall not exceed 78 dB(A)
when tested in accordance with IEC standards (IEC 60076) and these values would be
verified during both the equipment factory acceptance and commissioning acceptance
tests. The specifications require that the transformer and its auxiliary equipment operate
without undue noise and that every care shall be taken in the design and manufacture to
reduce noise to the level of that obtained in good modern practice.

49, However, Management notes that WBG EHS Guidelines for Noise Management
(1.7) stipulate that noise impacts should not exceed 55 dB(A) during daytime and 45
dB(A) during nighttime (One Hour LAeq - residential). NEMA regulations (Legal Notice
No. 61 of 2009: Noise and excessive vibration control regulations, 2009) require that
sound levels not exceed 50 dB(A) and 35 dB(A) during daytime and nighttime respec-
tively in residential areas.

50.  Therefore Management will recommend that sound levels meet NEMA regula-
tions. This may require that KPLC erect noise abatement barriers in addition to the fire

1 Two oil insulated 18/23 MVA, ground mounted transformers with a liquid volume of less than 20,000
liters.

12 European Norm 50341 (Overhead electrical lines exceeding AC 45 kV); ENA Technical Specification
43-8 “Overhead Line Clearances”.
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and blast resistant wall that Management will also recommend. Management will rec-
ommend that KPLC engage a competent laboratory/consultant to measure noise levels at
selected substations, including the Lavington substation (the last such report “Environ-
mental Noise Assessment Report,” prepared by SGS Kenya Ltd for eight substations was
completed on May 16, 2011) and to make these publicly available. Management will re-
quest KPLC to take remedial measures in case noise levels exceed permitted levels. Man-
agement has reviewed the SGS report and has noted its conclusions that “the background
noise levels during diurnal schedule at the sensitive receptors were within the Legal no-
tice no. 61 of 2009 and [WBG EHS] Guidelines values. However, during nocturnal sche-
dule, the levels exceeded the limits stipulated in the Legal notice no. 61 of 2009”.

Concerns regarding accidents

51. In Management’s view the risks related to construction and operation of a subs-
tation are considered to be moderate and manageable. Environmental health and safety
hazards, such as possible fire, explosion, and noise pollution during the operation of the
substation have been addressed under the EIA and are considered manageable risks in
this type of infrastructure facility. Examples of measures included in the EIA are: Fire
safety measures (installation of fire detection equipment and fire extinguishers, training
on firefighting, an emergency response manual, enforced use of Personal Protective
Equipment); Construction of a perimeter wall that will be guarded around the clock;
Scheduled maintenance to reduce humming, and monitoring of noise emissions to ensure
they are within NEMA standards; Use of an integrated waste management system; Col-
lection of storm water runoff and erosion control; and Regular maintenance of sewage
pipes connected to the city sewage system. The implementation of the EMP will be close-
ly monitored by the Bank team.

52. The Routine Safety and Environment Inspections of the Lavington 66/11 kV
Substation, conducted by KPLC on August 29, 2011 and January 27, 2012 are in com-
pliance with the EMP for the construction phase. A field based inspection by the Bank
team in March 2012 did not indicate any breaches of compliance with environmental mi-
tigation measures required during the construction phase of a substation. The August
2011 and January 2012 Inspection Reports did note the need for more regular water
sprinkling to suppress dust pollution, the need to enforce the use of personal protective
equipment, and the need to improve road traffic signage regarding the use of heavy
trucks, and to ensure that contractors run incoming feeders along the road reserve. The
Inspection Reports, and visits by the Bank team in March and June 2012 showed no evi-
dence of improper dumping of construction or other waste, nor was there any evidence of
oil spills.

Concerns regarding KPLC track record for safety

53. KPLC has informed Management that since 2008 there has been one fire incident
at each of the following four substations — DCK Naivasha, Lanet, Steel Billets and Air-
port. In at least three of these incidents, theft of earthing material (copper rods) was the
cause of fire. KPLC further informed the Bank that none of these fires resulted in total
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damage of the substations and that no damage was caused to any equipment/property out-
side the confines of the substation. KPLC also stated that no claims have been received
from third parties in respect of these incidents.

54, In recent years, there has been increased incidence of theft of KPLC equipment
(conductor, earthing equipment such as copper rods and oil contained in pole-mounted
transformers), which can cause transformer fires as well as disrupt supply. KPLC has
taken a number of counter theft measures to prevent such incidents. Additional practical
and legal efforts to deter vandalism are underway.

55. The Bank will examine jointly with KPLC through ongoing technical assistance
activities how safety aspects in distribution network construction and operations can be
further improved. This will include how security of such installations can be further im-
proved.

Alleged impact on value of neighboring properties

56. Management is unable to confirm the loss in real estate value referred to by the
Requesters and notes that based on international experience, it is often difficult to isolate
or quantify the effect — negative or positive — of electricity connectivity infrastructure on
adjoining properties.

57.  The impact of development on the values of adjoining properties is not an issue
dealt with specifically in the Bank’s safeguard policies. The consultations conducted as
part of the environmental assessment process provide an opportunity for those affected by
development to raise concerns about any impacts they consider important, including as
the case may be, concerns about property values and possible ways of mitigating such
effects. As a result of consultations, KPLC has proposed some additional mitigation
measures to address aesthetic, safety and other concerns, such as the planting of trees,
placing feeders underground, and to limit felling of trees to the extent possible.

58. Management will propose to KPLC to further explore, in consultation with stake-
holders including Njumbi Road residents, measures to address the projects visual impact
e.g., through enhanced landscaping (such as planting of ornamental plants on the road
frontage, raising the height of perimeter walls, etc.). Management will also recommend
that arrangements be made for independent third party monitoring of noise levels during
construction and operation and that the measurements be made publicly available. Man-
agement will also ensure that independent third party monitoring of the radiation is car-
ried out and the results made publicly available.

Bank responsiveness to Requesters

59. Following the Bank team’s receipt of the Requesters’ complaints in April 2011
the Bank promptly followed up with KPLC and obtained responses and documentation
on the process of land acquisition and change of use. When the Bank team received fur-
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ther complaints from the Requesters in March 2012 it visited the site and met with KPLC.
the Bank team met with the Requesters’ representative and two other residents on June
12, 2012 on site of the substation to further discuss their concerns raised in the Request
for Inspection, and also visited adjoining residences.

60. Management acknowledges that the Bank team has focused primarily on follow-
ing up on the Requesters’ complaints with KPLC internally, rather than maintaining di-
rect contact with the Requesters.

Conclusion

61. Management believes that the Bank has made every effort to apply its policies
and procedures and to pursue concretely its mission statement in the context of the
project. In Management’s view, the Bank has followed the guidelines, policies and pro-
cedures applicable to the matters raised by the Request. As a result, Management believes
that the Requesters’ rights or interests have not been, nor will they be, directly and ad-
versely affected due to a failure of the Bank to implement its policies and procedures.

62. However, in order to improve project implementation and to ensure that the mi-
tigation measures spelled out in the EMP are effective, Management suggests a set of
measures as set out below. These measures are unrelated to compliance and have been
discussed in part with the Requesters during Management’s meeting with them on
June 12, 2012. Management notes that these measures are consistent with the require-
ments of the EMP and would address selected concerns expressed by the Requesters.

e Management will recommend to KPLC to build a fire and blast resistant wall
along the perimeter of the substation bordering Njumbi Road residences, to a
height reasonably agreed with the owners of existing residences on contiguous
properties.

e Management will closely monitor the implementation of the EMP. Management
will work with KPLC to further improve safety aspects in distribution network
construction and operations.

e Management will also examine in consultation with KPLC how the security of its
installations can be further improved with a view to recommending specific en-
hanced security measures and implementing them.

e Management will ensure that mitigation measures are implemented as per the
EIA/EMP during the remainder of the construction phase and subsequent opera-
tion.

e Management will recommend that noise levels meet NEMA requirements (Legal
Notice No. 61, 2009). This may require that KPLC erect noise abatement barriers
in the substation. Management will also recommend that KPLC engage a compe-
tent laboratory/consultant to measure noise levels at selected substations including
the Lavington substation and to make these publicly available. Management will
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request KPLC to take remedial measures in case noise levels exceed permitted
NEMA levels.

Management will recommend to KPLC that arrangements be made for indepen-
dent third party monitoring of EMR during operation and that the measurements
be made publicly available.

Management will propose to KPLC that a Stakeholder Committee be established
to monitor the mitigation measures described in the EMP. Such Stakeholder
Committee could meet with KPLC at regular intervals to discuss concerns related
to the construction, operation, and maintenance of the substation, including possi-
ble remedial actions as appropriate.

Management will propose to KPLC that enhanced landscaping (e.g., planting of
trees and ornamental plants outside the perimeter wall, raising the height of the
perimeter wall and other measures to make the substation less obtrusive) be un-
dertaken in consultation with stakeholders including Njumbi Road residents.

During supervision, Management will monitor adherence to the clearances speci-
fied for the line conductors.
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Annex 1: Claims and Responses

No.

Claim

Response

The project site is located in an area reserved under Nairobi
City by-laws, for residential property only. The develop-
ment is classified as a light-industrial complex forbidden
under existing legislation. The construction has significant-
ly changed the environmental ambiance of the area and has
already comprehensively and negatively affected the value
of properties within the vicinity of the project.

[...]1 trust that it is clear that the Association and its mem-
bers that I represent, understand the need for, and welcome
appropriate development. It is appreciated that KPLC ser-
vices in the city and especially in Lavington, are inadequate
and must be upgraded. NRRA rejects the decision to site
the power substation adjacent to Njumbi Road. The objec-
tion stems from the knowledge that to approve an industrial
development within a Zone 5 residential area is, under cur-
rent law, illegal.

Other concerns include the risk of fire, explosion, unac-
ceptable noise levels and pollution associated with the con-
struction and operation of a power station within a residen-
tial community, acknowledged as possible within the KPLC
Environmental Impact Assessment. Njumbi Road has expe-
rienced explosion and fire on a previous occasion when a
KPLC transformer exploded. Severe damage to property
and injury to residents occurred on that occasion. KPLC
does not enjoy a reputation for efficiency and safety and
residents are in fear of their lives. A few weeks ago, a simi-
lar power station in another part of the city suffered an ex-
plosion.

1.1 Compliance with zoning regulations

KPLC has submitted to the Bank documentary evi-
dence of the process followed in acquiring the site
for the substation and in obtaining Approval of De-
velopment Permission for a Change of Use from
Residential to Electrical Substation, which was
granted by the CCN on December 7, 2010. The
process is detailed in Annex 2. These documents
are consistent with what Management understands
to be the applicable legal process for obtaining ap-
proval for land use changes. Management notes that
the change of use approval is currently under re-
view by the NET, as part of an appeal lodged by the
Requesters and another residents association.

1.2 Visual impacts and value of properties in the
vicinity of the substation

In a densely populated urban setting the adverse
impacts of building and operating essential urban
infrastructure, such as a power substation which
will serve the entire community, have to be jointly
borne by residents and may affect some residents
more than others.

This is especially the case for infrastructure compo-
nents that are related to the distribution of local
services and which cannot be moved outside the
city or away from residences. This may at times be
competing with residents’ preferences.

Management is unable to confirm the loss in real
estate value referred to by the Requesters and notes
that based on international experience, it is difficult
to isolate or quantify the effect — negative or posi-
tive — of electricity connectivity infrastructure on
adjoining properties. The impact of development on
the values of adjoining properties is not an issue
dealt with specifically in the Bank’s safeguard poli-
cies. The consultations conducted as part of the
environmental assessment process provide an op-
portunity for those affected by development to raise
concerns about any impacts they consider impor-
tant, including as the case may be, concerns about
property values and possible ways of mitigating
such effects.

As a result of consultations with stakeholders,
KPLC has proposed some additional mitigation
measures to address aesthetic, safety and other con-
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No.

Claim

Response

cerns, such as the planting of trees, placing feeders
underground, and limiting tree felling to the extent
possible.

Measures proposed by Bank Management

Management will propose to KPLC to further ex-
plore, in consultation with stakeholders including
Njumbi Road residents, measures to address the
project’s visual impact, e.g., through enhanced
landscaping (such as planting of ornamental plants
on the road frontage, raising the height of perimeter
walls, etc.).

1.3 Potential transformer fires and explosions

Management has reviewed the technical specifica-
tions for the substation and determined they meet
industry norms. The equipment specifications for
the substation are based on industry accepted pro-
tection measures to minimize the possibility of ex-
plosions, including: (i) transformer temperature
monitoring and automatic disconnection in case of
an internal fault; (ii) rugged transformer tank to
withstand high internal pressures (up to 70Pa) with
overpressure protection for pressure relief in case of
explosion or sudden overpressure within the trans-
former tank to avoid oil spillage. In addition, the
substation design includes an oil collection pit and
oil trap to minimize oil spillages.

Management notes the different nature of transfor-
mers on residential streets and transformers located
inside substations. The former, whose sizes range
from 15 to 315 kVA (kilovolt amperes), are pole
mounted and may be located in close proximity to
or inside residential compounds. Large transformers
(such as the two in the Lavington substation) are
subject to separate standards governed in the case of
those in the Lavington substation by IEC 61936
(see Item 11.2 below).

Measures proposed by Bank Management

See Item 11.2 below for further discussion of the
IEC 61936 standard in respect of required distances
from buildings in siting substation transformers.

1.4 Pollution associated with the construction of
the substation

The EIA for the Lavington substation identified
potential negative impacts and recommended miti-
gation measures during construction and operation.
KPLC has provided the Bank with an inspection
report carried out during construction that confirms
it has conformed to the mitigation measures in the

13




Kenya

No.

Claim

Response

EIA report during construction.

KPLC monitored compliance with the provisions of
the EIA during construction. Inspectors from
KPLC'’s Safety, Health and Environment Dept. in-
spected the site during construction (in August 29,
2011and on 27 January 2012) which checked for
compliance with mitigation measures in the EIA. In
some respect it found deficiencies and made rec-
ommendations to the contractor on improvements
that were necessary.

1.5 Damage to property and injury to residents
in Njumbi Road

KPLC informed the Bank that on February 19,
1997, a community member wrote to KPLC com-
plaining of a transformer at Njumbi Road which
had burst into flames. He stated that the fire spread
to the perimeter fence of his tenant, and completely
destroyed her car. The incident was confirmed by
KPLC and the matter referred to KPLC’s insurers to
handle the claim, which was settled.

1.6 Track record of KPLC for safety

KPLC has informed the Bank that since 2008 there
has been one fire incident at each of the following
four substations — DCK Naivasha, Lanet, Steel Bil-
lets and Airport. The DCK fire occurred on January
9, 2011, the Lanet fire occurred on November 19,
2011, the Steel Billets fire on November 21, 2011,
and the Airport fire on March 22, 2012. KPLC in-
formed the Bank that none of these fires resulted in
total damage of the substations and that no damage
was caused to any equipment/property outside the
confines of the substation. KPLC also stated that no
claims for injury have been received from third
parties in respect of these incidents.

In recent years, there has been an increased inci-
dence of theft of KPLC equipment (conductor,
earthing equipment and oil contained in pole-
mounted transformers), which can cause transfor-
mer fires as well as disrupt supply. KPLC has taken
a number of counter theft measures including use of
vacuum insulated pole mounted transformers, and
siting of pole mounted transformers inside police
and school compounds when possible.

Measures proposed by Bank Management

Management will closely monitor the implementa-
tion of the EMP. Management will work with
KPLC to further improve safety aspects in distribu-
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No.

Claim

Response

tion network construction and operations.

Management will also examine in consultation with
KPLC how the security of its installations can be
further improved with a view to recommending
specific enhanced security measures and imple-
menting them.

The World Bank has not followed due diligence in approv-
ing the project. It should have inspected the site, recognized
the unlawful nature of the development and that World
Bank rules were being flouted. It is a matter of much regret
that complaints made by my Association and earlier by a
resident, Mr. David Bell have been ignored by the World
Bank Country Office. Bank Officials should have carried
out an investigation as soon as they became aware of the
problem and interacted with the affected community. In-
stead the Country Office has behaved like a co-conspirator
in this illegal and dangerous enterprise. In particular, we
consider that World Bank Environment and Social Safe-
guards Policy BP4.01 and OP 4.01 which require environ-
mental assessment of projects proposed for World Bank
financing to help ensure that they are environmentally
sound and sustainable. It is my association's view that the
project is unsound, illegal and dangerous and that the

World Bank was aware of this when it approved the project.

2.1 World Bank due diligence in approving the
substation.

2.1.1 The project is rated as a Category B project
for purposes of Bank safeguard policies. Safeguards
aspects of the project’s Distribution component are
governed by an ESMP adopted in 2008 in connec-
tion with the Additional Financing. The ESMP was
disclosed at the Bank’s InfoShop on March 12,
2008 and in Kenya on March 29, 2008. The ESMP
adopts a framework approach, in which certain re-
sponsibilities for screening and assessing the envi-
ronmental impacts of subprojects are delegated to
KPLC. The capacity of the Borrower was deemed
sufficient for it to prepare certain types of Category
B EAs without the Bank’s prior review and approv-
al, as described below.

The ESMP approach is consistent with the provi-
sions of Paragraph 9 of OP 4.01, governing envi-
ronmental assessment in sector investment lending.

The ISDS prepared for Additional Financing in
2008 noted that “KPLC [and KenGen] have the
institutional structures for managing environmental
and social issues and a track record for doing so
under several Bank-financed projects, including the
ongoing Energy Sector Recovery Project. They reg-
ularly carry out environmental audits as required
by Kenyan law and implement the recommenda-
tions, and provide environmental training to their
employees; KenGen is in the process of obtaining
its ISO 14001 Certification for Environmental
Management. Thus, [KenGen and] KPLC will be
able to deal with any potential adverse environmen-
tal and social impacts of the additional financing
operation in the context of the updated Environ-
mental and Social Management Plan (EMP) and
the original EA report which will be implemented
by their qualified personnel.”

The ESMP establishes a screening process for sub-
projects. KPLC was required to submit copies of
EIA reports to the Bank for review and approval
only in the case of subprojects categorized as “more
complex” (labeled B2) as a result of applying the
screening criteria. Based on screening results it was
determined that the substation projects (including
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Lavington as one of the Nairobi Area Substations)
fell into the “less complex” category (B1), which
per the terms of the ESMP required only the appli-
cation of simple mitigation measures, and not a
separate EIA. Nevertheless, as per NEMA require-
ments, a preliminary EIA (referred to as an EIA
Report) was prepared. Based on the second set of
consultations which constitutes part of the EIA Re-
port, NEMA determined that a full EIA study was
not required. Two more sets of consultations were
held in February 2011. NEMA issued a license on
February 24, 2011 for construction to proceed.

The screening checklist contained in the project’s
ESMP is quite comprehensive. However, it appears
that a “blanket” screening approach was used for
each category of works (i.e., construction of substa-
tions in Nairobi area). A more thorough individual
screening, would, in hindsight, have yielded more
specific information about the Lavington site, al-
though the EIA Report subsequently confirmed that
the site is not an environmentally important area.
The risks related to construction and operation of a
substation are considered to be moderate and mana-
geable. Environmental health and safety hazards
have been addressed in the EIA and in equipment
specifications, and are considered manageable risks
in this type of infrastructure facility.

2.1.2 Capacity of KPLC to implement environ-
mental and social safeguards

See above statement in ISDS.
2.1.3 Supervision of compliance with safeguards

The Routine Safety and Environment Inspection of
the Lavington 66/11 kV Substation, conducted on
August 29, 2011, and January 27, 2012 is in com-
pliance with the EMP for the Construction Phase. A
cursory inspection by the Bank team in March 2012
did not indicate any breaches of compliance with
environmental mitigation measures required during
the construction phase of a substation. Both Inspec-
tion Reports noted the need for more regular water
sprinkling to suppress dust pollution, the need to
enforce the use of personal protective equipment,
and the need to improve road traffic signage regard-
ing the use of heavy trucks. The January Inspection
report cautioned the contractor to ensure feeders
were run along the road reserve. Photos included in
the Inspection Report, and visits by the Bank team
in March and June 2012 showed no evidence of
improper dumping of construction or other waste,
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nor was there any evidence of oil spills.

Once the substation site was identified, KPLC pre-
pared an EIA Project Report in August 2010, and
proceeded with implementation as per the EIA and
EMP.

Between August 2010 and March 2012, based on
the assessment done at Bank project appraisal that
KPLC capacity to implement environmental safe-
guards was adequate, the Bank did not request
KPLC to provide ElAs.

In March 2012, following receipt of further corres-
pondence from the Requesters, the Bank team re-
quested the EIA from KPLC, including documents
detailing consultations. KPLC disclosed the EIA on
June 7, 2012. The Bank considers the simplified
EIA (with the incorporation of subsequent docu-
ments detailing consultations) to be of an accepta-
ble quality.

The process followed in preparation (including con-
sultations), review and disclosure of the EIA is de-
tailed in Annex 3.

Measures proposed by Bank Management

Management will ensure that mitigation measures
are implemented as per the EIA/EMP during the
remainder of the construction phase and subsequent
operation.

2.2 Bank responsiveness to complaints made by
Requesters

When the Bank team received the Requesters’
complaints in April 2011 it promptly followed up
and obtained documentation from KPLC on the
process of land acquisition and change of use.
When the Bank team received further complaints
from the Requesters in March 2012 it visited the
site and met with KPLC. The Bank team acknowl-
edged the Requesters’ complaints but did not meet
with Mr. Usher until June 12, 2012. Annex 4 pro-
vides details of the correspondence of the Bank
team with KPLC and with the Requesters.

The Bank team did obtain documentation from
KPLC in June 2011 that appeared to confirm that
KPLC had obtained licenses for change of land use
and environmental authorization from NEMA ac-
cording to normal processes.

Management acknowledges that the Bank team in
the past had focused primarily on following up on
the Requesters’ complaints with KPLC internally,
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rather than maintaining direct contact with the Re-
questers. Nevertheless, Management acknowledges
that the Bank team could have been more proactive
in following up on the Requesters’ complaints be-
tween June 2011 and March 2012, and engaging
more directly with the Requesters about their con-
cerns rather than relying solely on KPLC to do so.

The Bank team met with the Requesters on June 12,
2012 to discuss their concerns expressed in the Re-
quest for Inspection was filed. The Bank team will
have further meetings with the Requesters if they
make such a request.

Measures proposed by Bank Management

Bank Management will propose to KPLC that a
Stakeholder Committee be established to monitor
the mitigation measures described elsewhere in
Management’s Response. Such a Stakeholder
Committee could meet with KPLC at regular inter-
vals to discuss concerns related to the construction,
operation, and maintenance of the substation, in-
cluding possible remedial actions as appropriate.

The World Bank regulations require full consultation with
stakeholders and landowners and require that a majority
support the development. In fact, there is total opposition
from residents and one hundred and fifty persons,
representing 100% of affected people, have signed a peti-
tion opposing the project. NEMA has based its approval
primarily upon an Environmental Impact Assessment (EIA)
prepared by an expert of KPLC's choosing and at its ex-
pense. It is naive to assume that the assessment is indepen-
dent. How could it be? [...] NEMA has endorsed an EIA,
prepared by KPLC which is demonstrably incompetent.
[...1]t is not the scientific inadequacies of the EIA that most
concern my Association. It is the fraudulent assertions con-
tained in the document that most offends. I refer to the
statements alleging that extensive consultation was under-
taken with residents by the EIA consultant. The EIA annex-
es statements by two witnesses, allegedly supporting the
KPLC development. The first denies this and is actually,
vehemently opposed. He has since signed a petition against
the proposed development. The other is not even a resident
of Lavington and has no knowledge of the plans. On the
other hand, one hundred and fifty local residents have
signed a petition opposing the development. This is be-
lieved to represent one hundred percent of all affected and
contactable residents. To repeat, there is total opposition to
KPLC and residents are angry at the attempted misrepre-
sentation of their opinion and by the deception of NEMA
whose charter states that if more than fifty per cent of af-

3.1 Quality of EIA consultations

Management notes that initial consultations were
uneven, but that these were subsequently supple-
mented by more substantial consultations. A total of
four consultation meetings with people potentially
affected by the project were held, namely: (i) during
the preparation of the EIA in July/August 2010; (ii)
in November / December 2010, when KPLC distri-
buted questionnaires and received responses; (iii)
on February 22, 2011 with the Requesters’ repre-
sentative and 28 other participants (including eight
members of the KPLC team); and (iv) on February
28, 2011 at the Requesters’ representative’s resi-
dence. The consultations conducted as part of the
EA process are detailed in Annex 3.

The Bank has reviewed the consultation documen-
tation and notes that as described in these docu-
ments the process appears to have been appropriate
for a subproject of this size and nature. The first
two consultations were completed prior to CCN
approval, the third immediately prior to and the
fourth immediately after NEMA’s issuing of the
EIA license, and prior to the start of civil works.
The first of the four consultations was by itself in-
adequate, and judged so by NEMA, which appro-
priately required the subsequent consultations to
take place prior to issuing the license. These consul-
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fected residents oppose a development then it must be au-
tomatically rejected.

A photograph shows residents at the site. There was not a
single supporter of the project among them. As you have
been informed, a wider and honest canvassing of the estate
confirmed the total opposition to the proposal. NEMA and
the World Bank, in accordance with their charters should
have stopped the project at this point. They did not.

tation minutes indicate that considered responses
and adequate mitigation measures were proposed to
deal with a number of stakeholder concerns.

In response to the concern expressed by stakehold-
ers that trees were cleared in the project area, KPLC
explained that the existence of tall trees within a
substation pose a safety hazard. KPLC agreed to
plant smaller trees within the project area. KPLC
responded to a stakeholder's concern that felled
trees were touching his electrified fence, posing a
safety hazard, by apologizing and proposing to im-
mediately remedy the situa-tion. KPLC also in-
formed stakeholders that it would require the con-
tractor to put up a hoarding before starting
construction of the perimeter wall. KPLC agreed to
share the EIA and all permits received with the
stakeholders. With regard to stakeholder concerns
about electromagnetic radiation and other health
and safety concerns, KPLC reassured them the in-
coming 66kV feeders would be run underground
insofar as possible (thereby also preserving trees)
and that the perimeter wall to be built around the
substation would be manned around the clock. To
limit noise emissions, KPLC said that all noise
emissions would be kept within NEMA set limits
(these are stricter than the limits under the World
Bank Group Environmental, Health and Safety
(WBG EHS) Guidelines — Noise Management) and
KPLC promised to gather statistics on noise emis-
sions at other substations for comparative purposes.
KPLC contracted a laboratory to measure noise
levels at eight substations (report of SGS Kenya
Limited dated 16 May, 2011). See also section 12.3
below “Noise levels during operation of the substa-
tion.”

While Bank safeguard policies provide a framework
for consultation with potentially affected people to
help inform the design of appropriate impact avoid-
ance and mitigation measures, they do not require
that “a majority support the development” as as-
serted by the Requesters. Management has been
unable to find provisions in NEMA’s governing
regulations requiring 50 percent approval of af-
fected residents.

Measures proposed by Bank Management

See Item 2.2 above.

We have complained to the World Bank staff on the follow-
ing occasions:

Letters of 30 May and 10 April 2011 from David Bell,

4.1 Bank responsiveness to Complaints made by
Requesters.

See Bank Management response in Item 2 above.
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Njumbi Road Resident to Mr Zutt, Country Director.

Email from David Bell, 01 June 2011 to Kyran O’Sullivan,
Energy Specialist, World Bank Country Office, Kenya.

Letter from Peter Usher (then Chair of NRRA) of 19 March
2012 to Kyran O’Sullivan. Letter hand delivered to WB
Office Nairobi.

We have received a response to the letter of 19 March dated
3 April 2012 indicating that the WB will revert to the
NRRA after consultation with KPLC. There has been no
contact since and we are dismayed by the lack of action and
failure by the WB to provide a satisfactory response or to
contact and liaise with the NRRA or other residents and
stakeholders.

Mr David Bell received a response to his email attachment.
We consider it unsatisfactory and does not solve our prob-
lems for the following reasons: The World Bank was made
aware of residents’ environmental, safety and health con-
cerns; the fact that the project flouted National and Munici-
pal by-laws and that a court order stopping construction
was being ignored. The WB chose to ignore these concerns
and although aware of the issues for more than a year, have
made no attempt to discuss problems with the complainants
including NRRA, a legally registered association, or ad-
dress the irregularities and unlawful activities carried out by
KPLC as part of the WB funded project. The WB has been
an accessory to lawbreaking and by endorsing KPLC activi-
ties and by ignoring its responsibilities to safeguard human
rights, it has put a community in jeopardy, placed people in
danger and has destroyed their natural and human environ-
ment guaranteed within the Kenya Constitution.

The Planning Department of the CCN is principally respon-
sible for ensuring that planning approval is granted to only
those activities that adhere to the relevant laws and bye-
laws of the city. The CCN is a body that cannot provide the
most basic of services to its ratepayers. [...] This assump-
tion that regulations which do not exist rather than the ex-
isting law, is the basis upon which development strategy is
formulated is abhorrent to residents. This is the Associa-
tion's position. The law is clear and must be applied as it
currently exists and not violated for the convenience of the
purported Authority.

In this context, a decision by KPLC to place an electric
power substation in a residential estate, particularly one
classified under existing law as Zone 5 is, under all cir-
cumstances, illegal and thus, cannot be allowed. Endorse-
ment by NEMA of this proposal is both a betrayal of the
environment and of its own legally-binding charter.

5. 1 Legality of permission granted by the City
Planning Dept. of the CCN (endorsed by NEMA)
to site the substation on Zone 5 (residential)
land.

See the response to Item 1.1 above.
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It is noted that the project is funded by the World Bank
under its project Additional Financing Credit for the Energy
Sector Recovery Project. In approving such projects, the
World Bank has a designated responsibility to ensure that
the project is environmental sound and that people are not
subjected to harm. In this the World Bank Kenya Country
Office has been derelict in its responsibilities. It has ac-
cepted assertions by KPLC that the developer has complied
with World Bank requirements for stakeholder consultation
when this has been improperly carried out and dishonestly
reported. It is regretted that when the Country Office be-
came aware of the violation through complaints by NRRA
and others, it chose not to discuss the objections with com-
plainants and to ignore them. By doing so, the World Bank
has become a willing accessory to an illegal enterprise. Ir-
respective of the legal obligations, the World Bank has en-
dorsed a project that has detrimentally altered the physical
environment and lessened the quality of life of nearby resi-
dents who have made significant and expensive investment
in an area, now devalued by an unsound project. [...] The
World Bank, through indifference and carelessness has
acted contrary to its stated legal principles and is responsi-
ble for those risks and losses suffered by land owners and
residents.

6.1 EIA stakeholder consultations and reporting
of consultations held

See Item 3 above.

6.2 Bank responsiveness to complaints made by
Requesters

See Item 2.2 above.
6.3 Quality of life and value of property

See Item 1.2 above.

An even more serious matter concerns the Njumbi and
Chalbi residents. When the NRRA raised objections to the
proposed development, the National Environment Tribunal
saw fit to impose a STOP ORDER on KP&LC until the
matter was heard. | can assert that the building continued
unabated from that date until May 2012. This flagrant dis-
obedience of the court order for almost a year, must amount
to contempt.

7.1 Stop Order issued by the National Environ-
mental Tribunal (NET)

KPLC is a respondent in a case filed on January 21,
2011 by the Requesters and the Lavington Resi-
dents Association as an appeal against the NEMA
approval of the Lavington substation. KPLC was
notified of the appeal by a letter signed on behalf of
the Chairman of the NET dated March 1, 2011. The
letter further stated that all works at the site must
stop until the appeal is heard and determined by the
NET (referred to by the Requesters as the “Stop
Order”). KPLC has informed the Bank that it has
responded strongly against all the claims in the ap-
peal. It has further reported that oral hearings before
the NET commenced on May 14, 2012 and are cur-
rently ongoing with periodic adjournments.

The Bank first learned of the Stop Order through a
communication sent by the Requesters in May
2011. The TTL requested clarifications from KPLC
and was informed in June 2011 that “the mat-
ter/hearing has not kicked off yet as the tenure of
some Commissioners at NET expired and the re-
appointment by the Government has just been
done.” Thereafter, until March 2012, the TTL un-
derstood that the matter was ongoing at the NET
and had no written communication on this issue
with either the Requesters or KPLC. In response to
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subsequent requests for more detailed clarification,
KPLC has informed the Bank that in its considered
legal opinion: (i) the order was invalidly issued
because the NET was not properly constituted at the
time the order was issued; (ii) the legality of the
Stop Order is consequently questionable; and (iii)
the most expeditious and appropriate way to resolve
any questions concerning the validity of the Stop
Order is through the ongoing NET process itself.
On May 14, 2012 the NET ruled that the merits of
the appeal and the legality of the Stop Order should
be considered together.

Management is not in a position to opine on this
issue of national law. In retrospect, however, given
the apparent seriousness of the issue, Management
considers that it would have been prudent for the
Bank to pursue this matter more proactively with
KPLC at the time it came to the Bank’s attention,.
At present, in light of the reconvening of the NET
and the advanced status of ongoing hearings Man-
agement considers it best to allow the NET process
to run its course.

I draw your attention to the afore-mentioned NEMA
CHARTER which categorically states that development
should not disturb or alter the existing ambience of the sur-
rounding environment. A picture, extracted from Google
Maps, shows the project site and the immediate surround-
ings. It is clear that the area is a wholly residential area
within which no commercial or industrial entity intrudes.
That the environmental ambience is being altered and dis-
turbed is blindingly obvious and NEMA has no option un-
der its charter other than to reject the application for this
industrial site. A similar responsibility falls upon the World
Bank. It too, has responsibility within its Rules to protect
people and their environment. In this case, it has not ho-
noured its commitment.

Residents have the guaranteed right under the Constitution
to a safe and pleasant environment. They have invested
heavily in their community and homes. They have circum-
vented the neglect visited on the community by the CCN by
themselves providing and financing services not undertaken
by the Council, including building and maintaining the road
bed at a cost of over KShs 13 million, undertaking street
cleaning and road reserve maintenance and providing secu-
rity measures and garbage disposal. Property values sup-

9.1 Alteration of the environmental ambiance of
the neighborhood and property values

As noted in Item 1.2 above, in a densely populated
urban setting the adverse impacts of building and
operating essential urban infrastructure, such as a
power substation which will serve the entire com-
munity, have to be jointly borne by residents.

This is especially the case for infrastructure compo-
nents that are related to the provision of local ser-
vices such as electricity and which cannot be moved
outside the city or away from residences. This may
at times be competing with residents’ preferences.

Bank Management cannot verify the particular case
cited by the Requesters regarding the purchase offer
and its withdrawal. See Item 1.2 above regarding
policy aspects of this issue.
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ported by these measures are likely to plummet because of
the KPLC development plans and NEMA and World Bank
approvals.
Itis a fact that the illegal construction has had the most
severe consequences for the most immediate neighbor to
the site, Mr Naul of 2 Njumbi Road. | am informed, and
there is a letter to this effect, that the purchase offer on his
property has been withdrawn as a direct consequence of the
continuing work on the site which is regarded as indication
of a fait-accompli regarding the future circumstances of the
site.
9. A Njumbi Road resident, Mr David Rogers (11 Njumbi 9. 1 Legality of substation siting
Road) has written to the NRRA as follows: "While an im- See ltem 1 above
provement in power supply and a reduction in the number '
of power cuts would be welcomed, the location of the new | 9.2 Impact on physical attributes of neighbor-
substation is regarded as inappropriate and illegal. We have | hood.
invested heavily and in good faith, and strived for many
years to maintain and indeed improve the beauty and tran- See Item 1.2 above.
quillity of this presumed strictly residential neighbour-
hood." The letter goes on to classify the site as an "eye-
sore" and a possible health-hazard, an issue to which will
be addressed shortly. Both residents believe that their prop-
erties have been devalued and in the earlier case this has
been demonstrated as true.
10. | Anattempt has been made to canvas the opinion of resi- 10. 1 Characteristics of substations elsewhere in
dents of similar power stations elsewhere. An examination | Nairobi
of those seen, show that they do not exist in the same close There are comparable substations in other residen-
proximity to residential properties as does the Lavington tial areas of szirobi such as Parklands and West-
site, which was also a residential property until its unan- lands that ited close t idential t'
nounced demolition. That action was completely contrary ands that are sited close o residential properties.
to both NEMA and CCN regulations. It is a fact that KPLC | 10.2 Value of property
acted to conceal its activities from NRRA residents. It had
an obligation to announce its intentions by the erection of a See Item 1.2 above.
notice at the site. It failed to do so - a common practice 10.3 Erection of notice at the site by KPLC
among illegal developers. KPLC did not consult with resi- . . .
dents but lied to NEMA and the World Bank that it did. It | | © inform residents of the project and the construc-
did not call a public meeting until forced to by the Resi- tion V\./orks., KPLC erected a signpost at the con-
dents Associations and it then totally ignored the universal | Struction site on March 21, 2011.
opinion of the meeting that the development was inappro- 10.4 Consultations with residents
priate and unwelcome.
See Item 3.1 above.
11. | Further concerns involve the insidious effects of electro- 11. 1 Health risks from electromagnetic radia-

magnetic radiation on human health. Although the degree
of risk is not fully quantified, all studies without exception
agree there is a risk possibly involving childhood leukemia
and other serious illnesses. Any risk, especially when
forced on our community which includes a number of small
children, is unacceptable. There is a requirement that for
safety reasons there should be a buffer zone of not less than
two hundred metres between the station and the nearest
human habitation. In this case the station shares a common

tion including the risk of leukemia

Management notes that internationally recognized
radiation protection agencies and national health
agencies have reviewed the scientific literature and
evidence available and have concluded that evi-
dence is insufficient to establish a definitive causal
relationship between low frequency magnetic field
exposure and increased incidences of cancer and
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wall with residences and the transformer is about ten metres
from the nearest bedroom. In this case, the resident has at-
tempted to sell his property and leave. There are no buyers
for his one million dollar residence.

other illnesses. The WBG EHS Guidelines (Electric
Power Transmission and Distribution) state that:
“Although there is public and scientific concern
over the potential health effects associated with
exposure to EMF (not only high voltage power lines
and substations, but also from everyday household
uses of electricity), there is no empirical data de-
monstrating adverse health effects from exposure to
typical EMF levels from power transmissions lines
and equipment.”

The Requesters refer to a study by Wertheimer and
Leeper from 1979, which examined incidents in
Colorado between 1976 and 1977. The WHO states
in this context: “Many studies published during the
last decade on occupational exposure to ELF fields
have exhibited a number of inconsistencies. They
suggest there may be a small elevation in the risk of
leukemia among electrical workers. However, con-
founding factors, such as possible exposures to
chemicals in the work environment, have not been
adequately taken into account in many of them.
Assessment of ELF field exposure has not corre-
lated well with the cancer risk among exposed sub-
jects. Therefore, a cause-and-effect link between
ELF field exposure and cancer has not been con-
firmed.”

Management refers to the recommendation of the
ICNIRP which recommends for magnetic field ex-
posure a general public limit of 100 uT (microtes-
la). The electromagnetic field strength close to
transformers usually drops to 1-5 uT within 1-2
meters from the transformer and measurements with
comparable substations have shown that the elec-
tromagnetic exposure becomes indistinguishable
from the background due to other sources within
five meters. Most OECD countries, including the
EU, recommend a public exposure limit of 100 pT.

Placing low-frequency transformers in residential

neighborhoods is common practice worldwide, in-
cluding OECD countries. Given more than a cen-

tury of experience with this practice, the technical
design of the substation cannot be considered “ex-
perimental” in any way.

The US Environmental Protection Agency™ states
that: “Many people are concerned about potential
adverse health effects. Much of the research about

o B US EPA website
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power lines and potential health effects is inconclu-
sive. Despite more than two decades of research to
determine whether elevated EMF exposure, princi-
pally to magnetic fields, is related to an increased
risk of childhood leukemia, there is still no defini-
tive answer. The general scientific consensus is
that, thus far, the evidence available is weak and is
not sufficient to establish a definitive cause-effect
relationship.”

Measures proposed by Bank Management

Management will propose that independent third
party monitoring of the EMR be carried out by a
technically qualified body and the results made
publicly available.

11.2 Requirements on distance of substation
from residences

The Bidding Document (Part 2.1) for the Lavington
substation stipulates that the general technical spe-
cifications of the substation shall comply with the
provisions and requirements of the standards of the
IEC. The IEC 61936-1 standard (section 8.7.2.1)
stipulates that for the type of outdoor transformers
in the Lavington substation (two oil insulated 18/23
MVA, ground mounted transformers with a liquid
volume of less than 20,000 liters), the guide value
for clearances between the transformers and a com-
bustible building surface is ten meters. The trans-
formers are more than five meters from the perime-
ter wall of the substation that also borders the
nearest Njumbi Road residence and are at least 13
meters from the residence itself.

Measures proposed by Bank Management

Since an extension to existing residences or a new
building could be constructed less than ten meters
from the transformers, Management will recom-
mend to KPLC that it construct a fire and blast re-
sistant wall along the perimeter of the substation
bordering Njumbi Road residences to a height rea-
sonably agreed with the owners of existing resi-
dences on contiguous properties. Such a fire resis-
tant wall is recommended in IEC standard 61936-1
when it is not possible to site transformers more
than ten meters from combustible building surfaces.

12.

Brief reference has been made to health and safety issues.
They will now be considered in more detail. Njumbi Road
residents have had painful experiences with KPLC. The
company cannot maintain a continuous power supply to the
area. Breakdowns and power surges are a daily occurrence.
Old and ill-maintained equipment, particularly transfor-

12.1 Quality of power supply in Lavington

Management notes that the quality and reliability of
power supply is poor in Nairobi, including in La-
vington. The reasons have to do with overloaded
transformers on distribution lines (11kV lines such
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mers, have been known to burst into flames, in one case
setting fire to trees and destroying the motor vehicle of a
resident, Mrs Saio of 4 Njumbi Road, a residence sharing a
border with the proposed station site. It is understandable
that she, and indeed all residents, fear this larger structure,
that even the company admits brings a risk of fire and ex-
plosion and toxic oil spillage. Hardly attributes calculated
to instill confidence or to enhance property values. The
continuous noise consistent with a 24hour operation will
inhibit sleep and cause psychological harm. This noise will
permanently alter the afore-mentioned tranquility of the
estate. Put another way, the environmental ambience will
be adversely altered contrary to the NEMA CHARTER and
World Bank project regulations. Another reason then, why
the project should not be approved. But most invasive of
all, is the silent short wave electro-magnetic radiation that
can induce tumours, sickness and eventual death. The im-
pact is most severe among the young. | draw your attention
to a study "Electric Wiring Configurations and Childhood
Cancer" by Wertheimer and Leeper which studied the
deaths of 344 children who died from childhood cancer in
just one US State. A dose response relationship was noticed
for higher exposure dwellings with an incidence rate two or
three times higher of leukaemia, lymphoma and cancers of
the central nervous system than for lower exposure homes.

as those in the Njumbi Road estate). The construc-
tion of the Lavington substation and other substa-
tions in Nairobi under the ESRP is aimed at ad-
dressing such quality and reliability problems.
When the substation is commissioned, it is antic-
ipated that there will be marked improvement in
quality and reliability of power supply to Lavington
residents.

The growth in demand for power within Nairobi
City has been significant, especially within the La-
vington area and surroundings where older single
dwelling units are fast giving way to multi-storey
apartment blocks and office buildings. Due to rising
demand the quality of power has continued to dete-
riorate in this region. The supplies come from subs-
tations located further afield at Kileleshwa, West-
lands, Ngong Road and Karen. Data for power
supplies to the area for the period January 1-May
15, 2012, show over 35 percent of all power inter-
ruptions in the area are attributable to the stretched
and highly loaded supply lines to the area. It is for
these reasons that the proposed substation is con-
structed.

12.2 Damage to property in Njumbi Road
See Item 1.5 above.

12.3 Noise levels during operation of the substa-
tion

The technical specification of the substation require
that the noise level of the transformer shall not ex-
ceed 78 dB(A) when tested in accordance with IEC
standards (IEC 60076) and these values would be
verified during both the equipment factory accep-
tance and commissioning acceptance tests. These
specifications will be monitored by KPLC and the
Bank team during supervision. KPLC has provided
the Bank with the factory acceptance tests that were
carried out on the two transformers that show the
noise levels were below the set limit.

The main source of noise at the substation would
likely come from the hum of the transformer. The
specifications require that the transformer and its
auxiliary equipment operate without undue noise
and that every care shall be taken in the design and
manufacture to reduce noise to the level of that ob-
tained in good modern practice. The noise level of
the transformer shall not exceed 78 dB(A). Given
the substation size, this sound level cannot be con-
sidered to be noise at the nearest residential house
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outside the substation.

WBG EHS Guidelines for Noise Management (1.7)
stipulate that noise level limits should not exceed 55
dB(A) during daytime and 45 dB(A) during night-
time.

NEMA regulations (Legal Notice No. 61 of 2009:
Noise and excessive vibration control regulations,
2009) are more onerous than WBG Guidelines. The
NEMA regulation require that sound levels not ex-
ceed 50 dB(A) and 35 dB(A) during daytime and
nighttime, respectively.

On the issue of EMF health risk assessments, see
the response to Item 11 above.

Management has reviewed the SGS Environmental
Noise Assessment Report prepared by SGS Kenya
Ltd for eight substations that was completed on
May 16, 2011 and has noted its conclusions that
“the background noise levels during diurnal sche-
dule at the sensitive receptors were within the Legal
notice no. 61 of 2009 and World Bank Guideline
values. However, during nocturnal schedule, the
levels exceeded the limits stipulated in the Legal
notice no. 61 of 2009.”

Measures proposed by Bank Management

Management will require that sound levels meet the
NEMA regulation (Legal Notice No 61, 2009). This
may require that KPLC erect sound abatement bar-
riers in addition to the fire and blast resistant wall
that Management will also recommend (see ltem
11.2).

Management will also recommend that KPLC en-
gage a competent laboratory/consultant to measure
sound levels at selected substations including the
Lavington substation (the last such report “Envi-
ronmental Noise Assessment Report” prepared by
SGS Kenya Ltd for eight substations was completed
on May 16, 2011) and to make these publicly avail-
able. Management will request KPLC to take re-
medial measures in case noise levels exceed permit-
ted NEMA levels.

13.

In communication with KP&L C officials, NRRA requested
information on actual Electromagenetic Radiation (EMR)
dose rates, at the site, at the boundary of the nearest resi-
dence and inside the nearest dwelling. NRRA also re-
quested legally-allowable exposure data and the likelyhood
of peak doses exceeding limits. This is fundamental infor-
mation for Lavington residents yet the company refuses to
comply. It also refuses to provide a copy of the KPLC Act,

13.1 Request of Njumbi Road residents to KPLC
to provide information on EMR dose rate at the
site

KPLC has provided various documents: the Envi-
ronmental Management and Coordination Act
1999; the Environmental, Health and Safety Policy
Framework for the Electric Power Sub-sector 2005;
the Energy Act 2006; the Occupational Safety and
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No. | Claim Response
a public document kept hidden from public scrutiny by the | Health Act 2007; and the Kenya Electricity Grid
company. It is believed that this document contains regula- | Code 2008. All of these documents are publicly
tory measures preventing KPLC from placing its power available.
equipment in close proximity to human habitation and con- . . i
tains specific information on required safety zones. It is KP.LC informed the bank that _there is no legal re
L . quirement for EMR exposure in Kenya.
normal practice in the developed world, that electric power
generators and transformers, high tension lines and similar | 13.2 KPLC own requirements on placing substa-
equipment are sited at a distance of between one or two tions transformers
hundred meters from human habitation. In this case, there is See 11.2 ab
no way-leave with the power station abutting a Njumbi ee 11.2 above.
residence with its transformer only metres from the bed- 13.3 KPLC’s requirements on clearance re-
rooms. A letter from KPLC to the WB Country Office quirements from residences of 66kV sub-
states that a way-leave exists. It does not and it is a serious | transmission and 11kV lines
omission of the World Bank not to verify the truthfulness of . . e
the KPLC claim. The minimum clearances for lines specified in the
Bidding Document (Part 5.1.5.2) for the substation
are the following relevant BS or IEC standards:
(i) 11 kV line conductor to any part of the building
- 2.7m (8ft, 8 in).
(ii) 33 kV line conductor to any part of the building
-5m (16 ft, 4 in)
(iii) 66 kV line conductor to any part of the building
-7.5m (24 ft, 6 in).
Measures proposed by Bank Management
Bank Management will monitor during supervision
that the clearances specified have in fact been ad-
hered to.
14. | Brain tumours; Birth defects; Miscarriages; Chronic fati- 14.1 Health impacts of electro-magnetic radia-

gue; Headaches; Cataracts; Heart problems; Stress; Nausea;
Chest pain; Forgetfulness and I trust that | have not forgot-
ten anything. KPLC suggest that cause and effect have not
been proven. | would draw your attention to the fact that
US Environmental Protection Agency recommended that
Electro-magnetic frequencies be classified as a Class B
carcinogen ranked with DDT, Dioxins and PCBs. | also ask
this - Whatever the final determination of risk, should
Kenya and the World Bank allow a pervasive and danger-
ous experiment where the outcome is uncertain, to be con-
ducted on its citizens for the purpose of profit and the con-
venience of a company with a reputation for money-
grabbing and inadequate service? KPLC cite the uncon-
trolled and mostly illegal high rise and multi-unit develop-
ment that is taking place in other parts of Lavington and
adjacent areas as the reason why a more extensive power
network is necessary. We understand that. In Njumbi Road
we have been careful of our environment, resisting attempts
by developers to fill green spaces with concrete and drain
our precious water-courses. There are more suitable sites.
KPLC apparently failed to look for them. There is public

tion exposure
See Item 11.1 above.
14.2 Alternative sites

The current site was identified by applying several
conditions for substation construction. For technical
reasons, it is necessary that substations be located
close to the demand centers they are to serve. Using
a willing seller, willing buyer approach, and placing
an advertisement in the national newspaper, KPLC
received five sale offers. One site had public user
claims against it, another was not connected to a
sewer, a third and fourth had technical limitations.
The chosen site, while unavoidably close to a resi-
dence as is common in substations located in dense-
ly populated neighborhoods throughout the world,
was in the vicinity of a Bank-financed sewer trunk
project. This provided access to a sewer line in an
area where the environmental ambience was already
compromised. Given that substations pose a mana-
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land and other open ground to the South of the site which
would have solved the legal, environmental and risk factors
outlined in this document.

geable safety risk if properly administered, proximi-
ty to residences is not in itself sufficient reason to
reject a location. According to KPLC, the alterna-
tive site mentioned to the south of the site is not
suitable for the construction of a substation, due to
the presence of a trunk sewer related to the above-
mentioned project located directly across the street
from the substation. In addition, this area across the
street is adjacent to upper-income residential homes
as well as a fairly large informal settlement.

15.

It may also be relevant to note that the KPLC development
is taking place adjacent to a wetland designated as a ripa-
rian reserve, a water catchment area and a flood plain. It is
possible that the power-station contravenes the Water Act
2002 in relation to the protection of this fragile ecosystem,
yet the EIA in its hundreds of pages, does not indicate con-
sultation with the Water Resource Management Authority.
This is another example of sloppy scholarship that characte-
rizes this worthless document. As a geography primer it
deserves a B minus; as a supposedly scientific document it
fails completely, succeeding to my mind, only as a work of
fiction.

I submit that it then used dishonest tactics and fraud to gain
development approval. It deliberately ignored legal orders
to cease development and instead willfully destroyed the
environment.

15.1 Proximity of substation to a wetland desig-
nated as a riparian reserve, a water catchment
area and a flood plain

WRMA informed the Bank (on June 8, 2012) that
there is no gazetted wetland (protected area) in La-
vington, or indeed in the Nairobi area. While the
watercourse adjacent to the substation is heavily
polluted, according to the Water Resources Man-
agement Rules 2007, a “watercourse” is defined as
"any natural channel or depression in which water
flows regularly or intermittently, unless declared
not to be watercourse under this Act.”” According to
Water Resources Management Rules 2007, certain
activities are proscribed within six meters from a
watercourse (riparian land). KPLC informed the
Bank that the substation does not violate this rule
because permanent structures (transformers and the
control building) are more than six meters from the
watercourse. The Bank team confirms that the
transformers and control building are indeed at a
distance of ten meters from the watercourse. The
pre-existing boundary wall of the substation (the
closest point to the watercourse) is more than six
meters from the watercourse.

The EIA refers to the watercourse as follows: “An
open sewer trench originating from the nearby Ka-
wangware slums runs through the proposed substa-
tion compound, but has been diverted so to flow
near the edge of the compound.™ Previously, it
used to run right through the middle of the com-
pound.” Three of the six site photos in the EIA Ap-
pendix show photos of what is purported to be
wastewater. Based on this description, the aerial
photo and site map on pages 7 and 8, and the Bank
team visit to the site in March 2012, the Bank team
is of the opinion that the substation site and its sur-
rounds cannot be considered an ecologically fragile
habitat, as it is significantly degraded. Nevertheless,

YEIA, page 14
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per the Water Resource Management Rules 2007,
cited above, a watercourse cannot be “declassified”
(no matter how heavily polluted) unless declared
not to be a watercourse under the Act. The EIA will
be revised to correctly describe the watercourse.

16.

NRRA requests that the World Bank observe the provisions
of its Charter and Regulations and otherwise uphold the
law.

Further requests the World Bank to require KPLC to seek
an alternative and more appropriate site for its develop-
ment.

Find in favor of the NRRA submission and require the pro-
posed development in Lavington to stop immediately and to
require KPLC to remove the illegally erected infrastructure
and to restore the environment it destroyed.

16.1 Management believes that the Bank has
made every effort to apply its policies and pro-
cedures and to pursue concretely its mission
statement in the context of the project.

In Management’s view, the Bank has followed the
guidelines, policies and procedures applicable to the
matters raised by the Request. As a result, Man-
agement believes that the Requesters’ rights or in-
terests have not been, nor will they be, directly and
adversely affected due to a failure of the Bank to
implement its policies and procedures.
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Annex 2: Land Acquisition Process

1. KPLC has provided evidence to the Bank that land acquisition and conversion of the area
from residential to light industrial purposes followed applicable laws and regulations in Kenya.

2. To acquire the land, KPLC made a public announcement on February 5, 2009 in The Na-
tion, one of the major national newspapers, seeking land owners interested in providing their
land, with details and prices. There were seven responses to the announcement from land owners.
After visits by KPLC’s technical team, a suitable site was identified and negotiations concluded.
The sale could not be concluded, however, because the owner increased the price and declined to
sign the sale agreements. KPLC subsequently searched for an alternative site, and five potential
sites were identified. Following the screening of five sites offered for sale to KPLC, the site fall-
ing in LR No. 3834/518 was deemed suitable. The paper prepared by the KPLC Property Office
for KPLC’s Tender Committee noted “the site is ideal and sale price within market range. The
site is also on sewer.” The other four sites were rejected taking into consideration factors such as
the price, public user claims, the size of the frontage, and accessibility. KPLC sealed a land sales
agreement with the land owner on July 6, 2010. A Public Notice on Change of User and Applica-
tion for Development Permission was published in The Standard, one of the major national
newspapers, on July 29, 2010. The Notice solicited objections to the proposed development to be
sent in writing to the Town Clerk, CCN within 14 days. The CCN issued a Notification of Ap-
proval of Development Permission for a change of use from Residential to Electrical Substation
on December 7, 2010.
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Annex 3: Note on the Environmental Impact Assessment of the Lavington Substation

1. Environmental Category of ESRP. The project is classified as a Category B. Given that
the exact sites of the substations supported under the component were not known at the time of
project appraisal, an Environmental and Social Management Plan (ESMP) was prepared, in ac-
cordance with OP/BP4.01 on Environmental Assessment. A proposed project is classified as
Category B if its potential adverse environmental impacts on human populations or environmen-
tally important areas--including wetlands, forests, grasslands, and other natural habitats--are less
adverse than those classified as Category A projects. These impacts are site-specific; few if any
of them are irreversible; and in most cases mitigatory measures can be designed more readily
than for Category A projects. The scope of EA for a Category B project may vary from project to
project and is narrower than that of a Category A EA, but it examines the project’s potential neg-
ative and positive environmental impacts and recommends any measures needed to prevent, mi-
nimize, mitigate, or compensate for adverse impacts and improve environmental performance.
Once the substation site was identified, KPLC prepared an EIA Project Report in August 2010,
and proceeded with implementation as per the EIA and ESMP.

2. ESMP. At the time of appraisal in 2008, the Bank considered that some of the less com-
plex project activities/subprojects did not require the Bank’s prior review and approval of the
environmental assessment (EA) instruments, as the Borrower had adequate capacity to prepare
and implement some of the EAs for the project. According to the ESMP, KPLC was required to
submit copies of EIA reports to the National Environment Management Authority (NEMA) and
the Bank for review and approval only in the case of subprojects categorized as more complex
(B2) under the ESMP. In December 2007, KPLC provided the Bank a full list of subprojects that
— based on screening — could be considered less complex projects (category B1), for which sub-
mission to and approval by the Bank of EIAs was not required under the ESMP. The Lavington
substation (included as part of the Nairobi Area substations) was classified as B1 and hence a
simplified EIA was prepared in August 2010. The Bank considers the simplified EIA with the
incorporation of subsequent documents detailing additional consultations (see below) to be of an
acceptable quality.

3. EIA. The EIA Project Report was submitted to NEMA on September 8, 2010. NEMA
wrote to KPLC on October 13, 2010 requesting it to carry out further consultations with the
“project neighbors and resident association” (see Item 3 below for dates of these consultations).

4, Consultations. OP 4.01 requires that stakeholders affected by the project be adequately
consulted. It does not require consent. The series of consultations undertaken by KPLC for the
substation subproject is in line with Bank policy applicable to such projects, albeit with some
delays. Management agrees with the Requesters that the initial consultations contained in the
EIA are inadequate. Four consultation meetings with people potentially affected by the project
were held, namely: (i) during the preparation of the EIA in July/August 2010; (ii) after KPLC
submitted the EIA to NEMA on September 8, 2010 and NEMA requested further public consul-
tations on October 13, 2010, KPLC distributed about 20 questionnaires and received nine res-
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ponses signed by the respondents on various dates (November 24, and December 6, 2010); (iii)
on February 22, 2011 with the Requesters’ representative and 28 other participants,(including
eight members of KPLC staff); and (iv) on February 28, 2011 at the Requesters’ representative’s
residence (the minutes of this consultation also confirm an offer for the Requester to meet the
CEO of KPLC should he have any further concerns — this offer was not responded to by the Re-
quester). The consultations that took place in November/December, 2010 are considered under
Government of Kenya law to constitute part of the EIA Project Report.

5. In response to the concern expressed by stakeholders that trees were cleared in the project
area, KPLC explained that the existence of tall trees within a substation pose a safety hazard.
KPLC agreed to plant smaller trees within the project area. KPLC responded to a stakeholder's
concern that felled trees were touching his electrified fence, posing a safety hazard, by apologiz-
ing and proposing to immediately remedy the situation. KPLC also informed stakeholders that it
would require the contractor to put up a hoarding before starting construction of the perimeter
wall. KPLC agreed to share the EIA and all permits received with the stakeholders. With regard
to stakeholder concerns about electromagnetic radiation and other health and safety concerns,
KPLC reassured them the incoming 66kV feeders would be run underground insofar as possible
( thereby also preserving trees) and that the perimeter wall to be built around the substation
would be manned around the clock. To limit noise emissions, KPLC said that all noise emissions
would be kept within NEMA set limits (these are stricter than WBG EHS Guidelines limits) and
KPLC promised to gather statistics on noise emissions at other substations for comparative pur-
pOSesS.

6. Petition Letter. The Requesters’ claim that the petition opposing the development
represents one hundred percent of affected and contactable persons cannot be verified by the
Bank (the number of signatures found in the letter is less than 150 and some addresses are out-
side the project area). Eight respondents in the set of questionnaires that form part of the second
consultations support the project. The Requesters have claimed that these persons do not live in
the project affected area. This cannot be definitively confirmed or refuted.

7. EIA Submission to the Bank. In March 2012, upon the Bank’s request, KPLC for-
warded the EIA and subsequent documents detailing additional consultations. The Bank consid-
ers the simplified EIA (with the incorporation of subsequent documents detailing consultations)
to be of an acceptable quality.

8. Potential Impacts during Construction. Potential negative impacts during construction
were identified in the EIA Project Report for the substation (August 2010) and include: (i) loss of
faunal habitats through the clearing of vegetation; (ii) soil erosion in areas that will be cleared of
vegetation; (iii) strains on resources available, including water, in the short term; (iv) dust gener-
ation; (v) damage to neighboring roads; (vi) noise pollution in the neighborhood; (vii) waste
from temporary toilets; (viii) occupational health and safety of construction workers; (ix) risk of
sexually transmitted diseases; (x) visual intrusion; and (xi) solid waste.

9. Mitigation Measures during Construction. The construction work at the Lavington
substation site is approximately 80 percent complete. During the construction, KPLC’s Safety,
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Health and Environment Department inspectors carried out routine safety and environment in-
spections on August 29, 2011 and January 27, 2012. According to the inspection report of Au-
gust 29, 2011, the inspection found that generally the construction work was going well and in
compliance with most of the EMP recommendations. Despite the good progress a few shortcom-
ings on the part of the contractor were noted in the report and the contractor was directed to
make improvements. Some of the shortcomings identified included: (i) the need for more regular
water sprinkling to suppress dust; (ii) the need for enforcement of personal protective equipment
rules; and (iii) the need to improve signage (for example, to indicate that there are heavy trucks
and vehicles turning). In the report of January 27, 2012 the need for improvement of water sprin-
kling was again recommended as was the need for the contractor to install more signage (e.g.,
Heavy Trucks/Vehicles Turning). The Contractor was cautioned to ensure that feeders were run
along the road reserve.

10. Potential Impacts during Operation. Potential impacts during operation identified in
the EIA Project Report (August 2010) could include: (i) electromagnetic non-ionizing radiation;
(ii) wastewater from toilets; (iii) risk of fire and explosion; (iv) risk of electrocution to members
of the public and employees; (v) humming noise from the transformers; and (vi) oil spillage from
the transformers.

11. Mitigation Measures during Operation. The Bank team will ensure during supervision
that mitigation measures are implemented as per the EIA/ESMP, including: (i) wastewater from
toilets should be appropriately channeled into the municipal sewerage system; (ii) transformers,
equipment, and surrounding areas should be periodically and routinely maintained; (iii) qualified
authorized operational staff should work at the substation; (iv) the substation should be fenced
with a secure boundary wall; (v) Danger/Caution warning notices should be placed where neces-
sary; (vi) suitable fire-fighting appliances should be installed at the substation; (vii) emergency
response measures should be put in place; and (viii) transformer should have an oil containment
pit to accommodate any spilled oil. See also paragraph 62.
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Annex 4: Chronology of Correspondence

April 2011 — June 2011

1. The World Bank Country Office received the letter of Mr. David Bell dated April 10,
2011 on April 13, 2011. Between April 13 and 29, 2011, the Task Team Leader (TTL) spoke to
the Project Manager in KPLC and received assurances from him that adequate consultations had
taken place with the residents. The TTL then followed up this conversation by email to the Man-
ager of KPLC's Safety, Health and Environment (SHE) Department on April 29, 2011 requesting
a description of consultations with the residents and the agreements reached with them. The TTL
received an email reply from the SHE Dept. Manager on May 5, 2011. The email provided a
chronology of events including the consultations held (with photographs) and attached five doc-
uments: (i) Public Notice of Change of User and Application for Development Permission; (ii)
Approval of Development Permission and Change of Use; (iii) Minutes of Public Consultation
and Sensitization held on February 22, 2011; (iv) Minutes of the meeting held with the Acting
Chairman on February 28, 2011; and (v) EIA license for the project from NEMA. The TTL rep-
lied to the SHE Dept. Manager on May 5, 2011. In a separate email on May 5, 2011 the SHE
Dept. Manager informed the TTL that "the complaint filed by the Chairman of the Njumbi Road
Residents’ Association had not kicked off yet as the tenure of the National Environmental Tri-
bunal (NET) had expired... Our legal department has been keenly following this matter and are
ready to represent KPLC at the NET hearings once it starts.”

2. On May 30, 2011 Mr. David Bell sent a letter addressed to the Country Director express-
ing disappointment that there was no acknowledgement of the letter dated April 10, 2011. The
TTL acknowledged this letter on May 31, 2011 by email to Mr. Bell attaching all the documents
that he had received from KPLC and requesting a copy of the Stop Order to which Mr. Bell’s
letter of May 30, 2011 referred. On May 31, 2011 the TTL emailed the SHE Dept. Manager ask-
ing him to clarify the Stop Order issue. On June 1, 2011 Mr. David Bell responded to the TTL by
email raising questions about the consultation process. The Stop Order was emailed to the TTL
on June 8, 2011. The TTL emailed the SHE Dept. Manager again on June 8, 2011 asking him to
clarify the situation with respect to the Stop Order. On June 14, 2011 the SHE Dept. Manager
responded that “the matter/hearing has not kicked off yet as the tenure of some Commissioners at
NET expired and the re-appointment by the Government has just been done.” The TTL again
emailed the SHE Dept. Manager on June 16, 2011 requesting clarification, stating that it was not
clear whether KPLC considered the Stop Order to be in force or not.

June 2011 — March 2012

3. The TTL did not have any further written communication with either Mr. Bell or with
KPLC on the matter until March 21, 2012. Between June 2011 and March 2012, the TTL unders-
tood that the matter was ongoing at NET. During the period from May 30, 2011 to March 19,
2012 the TTL did not receive any communications from Mr. Usher or Mr. Bell. KPLC subse-
quently explained to the Bank (in May 2012) that it did not respond in writing to the TTL’s re-
quests of May 30, June 8, and June 16, 2011 for further information on KPLC’s legal stance on
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the Stop Order in view of the legal proceedings that were taking place at NET because some of
that information could have implications for KPLC’s legal strategies.

March — May 24, 2012

4. On March 19, 2012 the TTL received a letter from Mr. Peter Usher that was copied to the
NEMA Director General and the KPLC Managing Director requesting the Bank to carefully re-
view the project. The letter mentions that 150 Njumbi Road residents had signed a petition op-
posing the development. On March 21, 2012 the TTL emailed the SHE Dept. Manager re-
questing clarifications on the issues raised by Mr. Usher. The team’s environmental specialist
and the TTL spoke on the phone to the SHE Dept. Manager and the TTL followed up the call
with an email on March 21. On March 29, 2012 the environmental specialist and the TTL visited
the site together. On March 30, the TTL and the environmental specialist visited KPLC and met
with the SHE Dept. Manager and his team. The EIA and subsequent documents relating to
stakeholder consultations were examined in KPLC’s offices during the visit. The SHE Dept.
Manager referred the TTL to a Legal Officer in KPLC who was handling the case at NET. The
TTL met with the Legal Officer on March 30, who informed him that an outside legal firm was
advising KPLC; he said he would request the legal firm to provide the Bank with the KPLC
submissions to NET. The TTL did not receive the information requested then (it was only after
May 25, 2012 that documents related to KPLC’s submissions to the NET were provided to the
Bank team). The TTL replied to Mr. Usher on April 3, 2012 (copied to the NEMA Director Gen-
eral and the KPLC Managing Director) stating he would revert after consulting with KPLC. The
TTL made several calls to the Legal Officer and sent email reminders on April 3 and 30 to him
that were copied to the KPLC Company Secretary requesting information on the proceedings at
NET which he had been told were still ongoing as well as “the submissions made on behalf of
the parties and the decision of the hearing.” The TTL sent an email to Mr. Usher on May 16,
2012 regretting the delay in reverting to him and informing him that the Bank was seeking fur-
ther information from KPLC on the case.

May 25, 2012 - June 15, 2012

5. The Inspection Panel sent the Request for Inspection to Bank Management on May 24,
2012. Bank staff in Nairobi had a number of meetings with KPLC between May 25, 2012 and
June 15, 2012. The purpose of the meetings was to seek further clarifications and documentation
from KPLC on the its actions including on the EIA consultations, land zoning process in obtain-
ing approval for land use change, maps, routine safety and environmental inspection reports of
the Lavington substation, and CCN approval certificate for tree-cutting and other documents.

6. Bank staff in Nairobi met with the Requesters on June 12, 2012. The Bank staff and the

Requesters visited the substation together and the Requesters described their concerns to the
Bank staff.
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Annex 5: Pictures of the Substation and Vicinity
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Picture 4: Substation site North view. Residence of one of the Requesters in the background.
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Picture 5: South view from the substation site with dwellings in the background.
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Picture 7: View from one of the Requesters’ prperty on the substation
(Country Director and Bank Team meeting with the Requesters).
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Picture 8: View from one of the Requesters’ property on the substation.
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