The inspection Panel
The World Bank

Communities of Central River Cess Statutory District
Rwer Cess County
Repubilic of Liberia

Regarding' Request for Inspection Panel investigation into World Bank project in Liberia
supporting logging

To the Inspection Panel

We are members of communities affected by the logging concession Forestry Management
Contract Area “B.” held by E. J. & J. Investment Corp. (E. J. & J.), in River Cess County. We
are concerned thal E. J & J_is not able to keep its promises to us and that the World Bank
has helped to create a logging industry in Liberia that will not work and is violating our rights

in 2008 we were told that E J & J would be coming to River Cess County. and over the
course of its 25 year contract would provide jobs. money. and other benefits under a Social
Agreement we signed. We have set up a committee to represent us before the company and
have held many meetings to prepare for logging.

E J & J has failed to fulfili its promises It has not provided the jobs, money. or benefits that
were promised to us The company and the Government have also not come to meetings we
have held so that we can talk about our probiems and has not worked with the committee we
sei up to represent us We the communihies within FMC B, want to know why the logging
rompany that was given a concession in our forest 1s not able to do what it said it would do
We pave iearned that other logging companies in Liberia are also not doing what they are
supposed to and the World Bank helped the Government develop the new logging industry
We cannot understand why the Bank is working with the Government when the industry and
comparies are failing

We are aware that the country’'s laws were broken when E. J & J was given its concession.
The Government knew E. J. & J did not have enough money or experience to hold a
concessiwon when it was awarded its contract. We have been told that laws were also broken
when many of the logging concessions in other parts of Libena were given out. How can
legging benefit us when laws are broken so companies that do not deserve to be in our forests
are given logging contracts? We are worned that we will suffer if the Government continues to
preak the laws. We do not understand why the World Bank has not used its influence with the
government to resolve this problem.

In addition we have learned that the World Bank has also worked with the Government to
predict how much meney the Government can make from logging. We have been told ihat
these numpers may be too high 1 appears that we have been promised too much. and that
Ingging may not benefit us We are also worried that. because the World Bank and
Government thought that E J. & J and other companies would produce more money. the
Government will allow them to log too much of the forest



We have experienced false promises and destructive logging before in Liberia In River Cess
County. our home, the logging company Oriental Timber Company (OTC) worked closely with
former-President Charles Taylor OTC destroyed large parts of our forests. left us with no
benefits and committed human rights abuses against some of the people in the forests.

It is very important that. if logging happens again in Liberia. the companies do not behave the
same way They must create jobs for the people, they must cut down the forests in a way that
allows them to grow back, and they must give benefits to the people who live in the forests.

We know that companies have begun breaking the law already: paying their taxes late and not
meeting their promises under our Social Agreements. We are also concerned that if the
Government has unrealistic expectations about what the forests can produce. it will lower
standards even further and the problems will start again.

Why did the World Bank create expectations for logging that are wrong? Why is the World
Bank supporting the Government while it lets companies into our forests that are breaking the

rules?

Therefore. we are requesting that the Inspection Panel investigate the World Bank project that
supported logging in Liberia Sustainable Development Institute has our blessing to represent
us in this complaint

z’ginaret V\;om?g ?bouj our personal security because of possible danger from people who are
ecled with logging companies. and ask that the Inspection P
anonymous. Thank you very much. pection Panel keep our complant

Sincerely.

[ty 31 4010

Date
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AUGUST 2006 - SEPTEMBER 2010

Date Type Subjects Addressed

6 Sept. 2010 | GW Press Release Logging tax law changes would eliminate large
majority of logging revenues.

2 Sept. 2010 | GW Email: GW-WB Peter Lowe Reform process off track, insufficient donor pressure.

24 Aug. 2010 | GW Press Release International record of logging company to which
Liberia has awarded contracts — Samling — has
caused Norwegian pension fund to withdraw support.

23 Aug. 2010 | GW Email: GW- WB Peter Lowe Failure of logging companies to perform, ability of
sector to meet expectations.

17 Aug. 2010 | GW Meeting: LFI, Monrovia (GW on Failure of logging companies to perform, ability of

conference call) sector to meet expectations.

21 May 2010 | GW Press Release Logging companies do not have resources to
perform, insufficient donor pressure.

May 2010 | GW Meeting: GW-WB Oliver Braedt, Lack of public SEA.

Monrovia
12 May 2010 | GW Letter: GW-WB Obiageli Katryn Flawed contract award process, violations of logging
Ezekwesili laws, WB support for commercial logging despite
legal breaches, insufficient donor pressure.

12 May 2010 | GW Memo: Attached to 12 May Letter. | Flawed contract award process, violations of logging
laws.

21 Apr. 2010 | GW Meeting: GW-WB Project Flawed contract award process, violations of logging

Management Team, Washington DC laws, lack of public SEA.
26 Mar. 2010 | GW Meeting: GW-WB Peter Lowe, Failure of logging companies to pay all of their taxes.
Monrovia
4 Mar. 2010 | GW Letter: GW-WB Paola Agostini Lack of publicly available Strategic Environmental
Assessment.
27 Jan. 2010 | GW Meeting: GW-WB Peter Lowe, Forestry taxation changes, FDA competence,
Monrovia effectiveness of chain of custody.

15 Jan. 2010 | GW Press Release Attempt by logging companies to reduce taxes, risks
for communities and environment community rights
law.

15 Jan. 2010 | GW Brief Attempt by logging companies to reduce taxes, risks
for communities and environment community rights
law.

Jan 2010 | SDI Report: Promise Betrayed Flawed contract award process, violations of logging
restrictions, WB support for commercial logging
despite legal breaches.

29 Oct. 2009 | GW Meeting: GW-WB Peter Lowe, Need for independent forestry monitoring, Bank

Monrovia emphasis on commercial logging.

8 Oct . 2009 | GW Letter: GW-WB Peter Lowe Breaches of forestry law, need for independent forest
monitoring.

2 Oct. 2009 | GW Brief Logging contract award flaws.

30 Sept. 2009

GW Press Release

Logging contract award flaws, international record of
potential winner — Samling.




1 Sept. 2009

SDI Meeting: LFI, Monrovia

Flawed contract award process, violations of logging
restrictions, unrealistic revenue estimates.

28 Aug. 2009 | GW Press Release Logging contract award flaws, international record of
potential winner — Samling.
11 Aug. 2009 | GW Press Release International record of potential winner — Samling.
15 July 2009 | GW Press Release International record of potential winner — Samling.
15 July 2009 | GW Brief International record and Liberian bidding practices of
potential winner — Samling.
15 July 2009 | GW Brief Due diligence failures.
15 July 2009 | GW Letter: GW-FDA International record of potential winner — Samling.
3 Mar. 2009 | SDI, Green Advocates Press Release llegal logging.
Mar. 2009 | SDI Report: Hunter’'s Whistle Flawed contract award process, violations of logging
restrictions.
4 Feb. 2009 | SDI, GW Meeting: LFI, Monrovia Lowering standards applied to concessionaires.

14-15 Oct. 2008

SDI, GW Meeting: LFI, Monrovia

Emphasis upon, but lack of capacity to manage,
commercial forestry.

31 July 2008 | NGO Coalition Brief Flawed contract award process, violations of logging
restrictions.
7 July 2008 | GW Meeting: LFI (GW on conference Weak companies winning awards, commercial

call)

logging proceeding despite lack of community rights
law.

17 June 2008

GW Letter: GW-President of Liberia

lllegal auction of abandoned logs.

17 June 2008

GW Letter: GW-FDA John Woods

llegal auction of abandoned logs.

28 Apr. 2008 | GW Email: GW-FDA John Woods Flawed prequalification process, forestry projections,

SEA consultative process.
9 Apr. 2008 | GW Meeting: GW-WB Peter Lowe, FDA logging projections are similar to those of the
Monrovia FDA, FDA does not have sufficient capacity to
execute logging contracts or address rights of
communities, commercial forestry management
system is unsustainable.

27 Mar. 2008 | GW, Other NGOs Press Release Flawed process by which companies were
prequalified.

20 Mar. 2008 | GW Letter: GW-TRC Flawed process by which companies were
prequalified.

18 Feb. 2008 | GW Letter: GW-FDA John Woods High logging revenue projections in government’s
poverty reduction strategy, over-emphasis on
commercial logging.

13 Feb. 2008 | SDI Brief Flawed process by which potential logging
concessionaires were pre-qualified.

28 Nov. 2007 | NGO Coalition Open Letter Secret process by which potential logging
concessionaires were pre-qualified.

16 July 2007 | SDI Brief National Forestry Management Strategy’s emphasis

upon commercial logging.

25 Sept. 2006

NGO Coalition Open Letter

Enactment of Liberia’s new National Forestry Reform
Law - what’s left for communities? To the Liberian
Government, Liberian Legislature and the Forestry
Reform Monitoring Committee

23 Aug. 2006

GW Letter: GW-Liberian House of
Representatives

Concerns regarding lack of legal provisions in
National Forestry Reform Law regarding
consultations with communities during concession
awards.




23 Aug. 2006

GW Letter: GW-Liberian Senate

Concerns regarding lack of legal provisions in
National Forestry Reform Law regarding
consultations with communities during concession
awards.

22 Aug. 2006

SDI, GW Letter: GW-United Nations
Security Council

Concerns regarding lack of legal provisions in
National Forestry Reform Law regarding
consultations with communities during concession
awards.

21 Aug. 2006

GW Letter: GW-FDA John Woods

Concerns regarding lack of legal provisions in
National Forestry Reform Law regarding
consultations with communities during concession
awards.
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INTRODUCTION

“[Nnsisting on full implementation of the law stalls resumption of logging and by extension undermines the
Poverty Reduction Strategy, and national peace and security.” World Bank Forestry Advisor,
paraphrased by Sustainable Development Institute, speaking at a September 2009 meeting of the
Liberian Forestry Initiative.

In September 2009, representatives of the Liberian government, international donors and local non-
governmental organisations (NGO) met in Monrovia to address the progress of Liberia’s forestry reform
efforts. As the discussion turned to the topic of recent breaches of the country’s forestry law, the World
Bank Forestry Advisor became frustrated. The above observation, paraphrased in a report by the
Sustainable Development Institute (SDI), a Liberian NGO, is demonstrative of the World Bank’s attitude
towards Liberia’s forests in recent years.

In 2003, the United Nations (UN) recognised that Liberia’s forests were fuelling the region’s long-running
conflict and imposed sanctions upon the international trade of the country’s timber.? After the
Comprehensive Peace Agreement brought an end to hostilities later that year, international donors
sponsored sweeping legal reforms of the country’s forestry sector, joining with the Liberian government
and local and international NGOs to form the Liberian Forestry Initiative (LFI) in 2004.°

Despite these efforts, only six years after reforms efforts began, Liberia’s forestry sector is in crisis. The
government is labouring under unrealistic expectations regarding the revenue that logging will generate
and will not meet the revenue projections established in the country’s Poverty Reduction Strategy. Laws
have been broken repeatedly during the allocation of concessions and companies that do not have the
requisite financial and technical capacity to perform have received contracts.

One third of Liberia’s remaining forests are now subject to logging concessions, yet companies are not
performing, tax revenues are meagre and companies are placing pressure upon the government to lower
the standards and tax revenues.® Of considerable concern is that the people living in the forests are
increasingly frustrated as the benefits they were promised have failed to arrive. Given the destructive role
that the logging industry has previously played, it is vital that the reform process be redirected and legal
breaches are addressed.

Both under the grant that is the subject of SDI's complaint — the Development Forestry Sector
Management Project — and under the grant that immediately preceded it — the Reactivation of the
Forestry Sector Project — the Bank has played a central role in this reform process and its attendant
failures. The Development Forestry Sector Management Project has been executed poorly and has
breached the Bank’s Project Supervision Operational Policy. While working closely with the Liberian
government’s Forestry Development Authority (FDA), the World Bank’s management team has
commissioned forest stock surveys that produced insufficient data while the World Bank’s Forestry
Advisor has generated inflated revenue and logging estimates based upon that data. And as the
government has repeatedly breached its forestry laws the Bank has continued to support both the FDA
and the commercial sector. By failing to address these breaches the Bank has both endorsed a
disintegrating commercial logging sector and failed to properly supervise the execution of the project.

In addition to these flaws in the project’s execution, the project has also violated Operational Policies and
Bank Procedures in its design. While the Project Appraisal Document (PAD) published for the project
states that the project will address community and commercial uses of Liberia’s forests, the project has
focused principally on large-scale, concession-based logging. Moreover, the project’s management team
did not institute the necessary safeguards for a project with such potentially significant social and
environmental impacts, and in doing so has violated its Environmental Assessment, Forests and Natural
Habitats Policies.



Many of the concerns outlined in this brief have been raised by Global Witness and SDI over the past
several years. Despite these representations, the Bank project management team has continued its
support for a flawed and increasingly abusive large-scale, concession-based logging sector. Global
Witness has prepared this document in support of the complaint brought by SDI and the communities of
Central River Cess Statutory District, River Cess County, Liberia, against the World Bank management
team responsible for the design and execution of the Development Forestry Sector Management Project.
Global Witness supports the contention made by SDI that, in violating the Bank’s Operational Policies
and Bank Procedures, the project management team has risked considerable harm to the people living in
Liberia’s forests. Specifically, this document outlines five policy and procedure violations that have arisen
during the execution of the project:

1) Inadequate Project Supervision: Operational Policy (OP) 13.05; Bank Procedure (BP) 13.05. The
Bank has failed to competently supervise the project, as the revenue projections, logging
production figures and concession roll out timeline generating by the Bank’s Forestry Advisor
were unreasonable. Subsequent unrealistic expectations by the government have placed
pressure upon the FDA to break the forestry law when allocating concessions. The Bank has then
continued its support to the government despite these legal breaches.

2) Misclassification of Project’s Environmental Assessment: OP 4.01; BP 4.01; BP 4.36. The Bank
misclassified the project’s Environmental Assessment, leaving unknown the potentially damaging
consequences of a project supporting large-scale, concession-based logging.

3) Failure to Publish an Environmental Assessment: OP 4.01. The Bank has failed to publish the
Environmental Assessment it has commissioned, denying affected communities the ability to
determine the project’s social and environmental impact.

4) Violation of Bank’s Forest Policy: OP 4.36; BP 4.36. The Bank violated its Forest Policy by
promoting a commercial logging system that will degrade Liberia’s critical forests.

5) Violation of Bank’s Natural Habitats Policy: OP 4.04. The Bank violated its Natural Habitats Policy
by promoting a commercial logging system that will degrade Liberia’s critical natural habitat.

This document is structured as follows: Section | provides the context for the Development Forestry
Sector Management Project, including the post-conflict reform process in Liberia and previous Bank
engagement in the sector. Section Il focuses on the period during which the Development Forestry
Sector Management Project was being executed, describing the breakdown of reform efforts and the
failure of the World Bank to support an effective forest sector reform process. Section Il outlines the
Operational Policies and Bank Procedures that the project has violated. The final section presents
recommendations for programming adjustments the Bank should make in order to correct the problems it
has helped to create in Liberia’s commercial logging sector.



|. PROJECT CONTEXT AND DESIGN

1. Liberia’s civil war and conflict timber.

Liberia’s civil war, during which more than 250,000 people were killed and 1.3 million people were
displaced, is a stark example of military-political entrepreneurship driven by natural resource
exploitation.’ In 1989, warlord Charles Taylor launched an insurrection in Liberia from neighbouring Céte
d’lvoire, financing his war machine with revenues generated by the sale of timber and diamonds.® Two
years later, Taylor sponsored the invasion of Sierra Leone by the Revolutionary United Front (RUF),’
whose brutal military campaign was characterised by mass amputations and systematic rape and funded
by the sale of diamonds.® Taylor assumed the Liberian presidency in 1997.

Using Liberian government timber production figures Global Witness estimated that, in 2000, the
country’s logging industry generated profits of approximately US$ 114 million in revenues. However,
according to those same figures, tax revenues amounted to only US$ 6.6 million. Considering the close
relationships between Taylor and the logging companies, timber sales potentially provided immense
sums to support the former President’s armed activities.®

In 2003, the UN Security Council recognized the relationship between Liberia’s conflict and the country’s
timber industry, placing sanctions upon the international trade of Liberian timber through the passage of
Resolution 1478."° In August of that year, Taylor went into exile in Nigeria while his government signed
the Accra Comprehensive Peace Agreement'' and the stage was set for Liberia’s reconstruction.

In January 2006, Ellen Johnson Sirleaf was inaugurated as President of Liberia, becoming Africa’s first
elected female head of state. Her government was faced with the formidable challenge of addressing the
most basic and urgent needs of its population, rebuilding Liberia’s decimated infrastructure, reforming its
institutions and reconciling the country’s people. In an effort to make sure that the country’s natural
resources would no longer serve as a source of instability, the government decided to undertake reforms
of Liberia’s diamond and timber industries.

2. The Liberian Forestry Initiative, the World Bank and the new forestry laws.

The main platform for reform of Liberia’s forestry sector has been the Liberian Forestry Initiative (LFI).
Established in 2004 by the Liberian government and its international partners, the Initiative was given the
mandate to “promote and assist reforms in the Liberian forestry sector that will allow for transparent
management of forest resources and to ensure that these resources are used for the benefit of the
Liberian people.”®

LFI has been a collaborative effort, yet the Bank has been one of its most active participants and has
utilized the Initiative as a principal mechanism through which it has channelled its sector reform projects.
LFI planning documents show that, in 2004, Bank management was part of a small LFl assessment team
that outlined reform priorities.'® That same year, the Initiative produced a work plan stating that the Bank
would be heavily involved in LFI's efforts to restart Liberia’s commercial logging sector.” Minutes from
LFI meetings held between 2006 and 2010 also demonstrate the central role the Bank took in the
Initiative."® At present, the World Bank Forestry Advisor serves as the coordinator of LFI.

As will be outlined below, many of the activities undertaken by the Bank in Liberia’s forestry sector can be
specifically identified. However, much of the Bank’s work has been conducted under the auspices of LFI.
As such, a description of the Initiative’s activities may serve both as context for Liberia’s forestry reform
process and as a description of the activities which the Bank has undertaken as a guiding force within
LFI. Because of its critical role within LFI, the Bank holds considerable responsibility for the actions taken
by LFI.



Central to LFI's efforts was the reform of Liberia’s forestry laws. The Liberian legislature passed the
National Forestry Reform Law (NFRL) in September 2006."° The following year, the FDA Board of
Directors approved ten regulations that provided the detail necessary to implement the NFRL."
Provisions within the new law include a benefit sharing mechanism whereby some of the taxes paid by
logging companies are distributed to communities affected by concessions. The law also requires
companies and communities to enter into social contracts providing certain benefits and protections to
both parties. However, by and large, the NFRL and its regulations ignored the question of community
forest use.” Accordingly, in September 2006, a group of 21 international and national NGOs issued a
letter stating that the NFRL failed to adequately address issues of community land tenure, access and
user rights and meaningful public participation in forest management reform."®

In October 2009, the legislature enacted the Community Rights Law with Respect to Forest Lands
(CRL).%° The law has proven controversial. Traditionally, the issue of land and forest ownership in Liberia
has been fraught with tension between indigenous and “Americo” Liberians. In her 2007 survey of
Liberian forest ownership, indigenous tenure expert Liz Alden Wily concluded that the risk of renewed
conflict over land ownership was real.?’ However, instead of addressing the question of community forest
ownership directly, the final CRL contains provisions shifting power away from the people living in the
forests and towards national legislators.?

Together with the 2005 Public Procurement and Concessions Act,?® these laws constitute the legal
framework for forest management in Liberia. The implementation of these laws is important to both
establishing the rule of law in Liberia and creating a permanent break from the forestry sector’s damaging
past.

3. The previous World Bank forestry project: Reactivation of the Forestry Sector (TF0544233).

Operating both within and outside of the auspices of LFI, the Bank has undertaken two projects relevant
to this complaint. In 2004, the Bank approved its first post-conflict forestry grant to the country, a US$
570,000 project drawing from the Forestry Low-Income Under Stress Trust Fund. This grant, titled the
Reactzil/ation of the Forestry Sector, was approved in October 2004 and had a closing date of June
2007.

The purpose of the Reactivation of the Forestry Sector grant was to assist the National Transitional
Government of Liberia, the FDA and local NGOs in their efforts to reform the sector and achieve the
lifting of UN sanctions. The project had five components:

e Creating the foundation for forestry sector governance.

e Strengthening of forestry institutions.

e Validating or withdrawing old concessions and developing a new system for
awarding concessions.

e Securing the contribution of the forest to the national and local economies.

e Managing community production forest, agro forestry programs in buffer zones and
the protected areas network.?®

A copy of the grant’s completion report provided to Global Witness by the Bank’s management team
states the project met the objective of contributing to the creation of the foundation for “good forest
governance and sustainable forest sector development.”®



4. The current World Bank forestry project: Development Forestry Sector Management Project
(P104287).%

In September 2006, the Bank approved the project that is the subject of SDI's complaint: the
Development Forestry Sector Management Project. This project, which picked up where the Reactivation
of the Forestry Sector grant had left off, has a budget line of US$ 2 million and has been executed by the
United Nations Development Programme.?® The project’s objective is the following:

...assist Liberia to harness the potential of forest [sic] to reduce poverty in a
sustainable manner, integrate forests effectively into sustainable economic
development, protect the vital local and global environmental services and values of
forests, based on an integrated package of key reforms in the sector, that will improve
the performance of national institutions to make the forest sector vibrant and
sustainable. In close coordination with the LFI, the Bank will assist the government to
implement the forestry program.?®

The project has six components:

e Component 1: Institution-building in the public sector: Consolidation of a number of
important institutional reforms in the public sector.

e Component 2: Sustainable management of community forests: Promotion of the
conservation and sustainable use of natural forests.

e Component 3: Sustainable agro-forestry systems: Focus on management of
natural forests, but also on management of plantations and agro-forestry systems.

e Component 4: Sustainable small and medium private sector development: Creation
of a modern and competitive private sector that will contribute to sustainable
development of the forest sector in Liberia as one of the driving forces of growth of
the economy.

e Component 5: Competitive Forest Development Facility: Financing on a cost-
sharing basis of a program of grants to private sector, non-governmental
organizations, and communities for the creation of micro-enterprises for
reforestation and sustainable forestry management sub-projects.

e Component 6: Public Communication Program for Forest Sector: Development and
implementation of a Public Communication Program on the forestry reform, aimed
at building public support to transparent and equitable management of forestry
resources, fostering broad based debate on forest management, and support
community oversight and bottom up pressure for change.*

The Project Appraisal Document published for the project states that the Bank would not finance the
conversion or degradation of critical natural habitats and would “not support industrial-scale commercial
logging.”" Generally, the project was not expected to “generate negative environmental impacts” and
was instead expected to be “highly beneficial environmentally,” because “by supporting the development
of sustainable forestry sector in general, it will lead eventually to more standing forests that can provide
an array of environmental services.” The PAD’s authors gave the project an Environmental Assessment
classification of Category B and stated that, while an Environmental Management Plan was not
necessary, they would commission a Strategic Sectorial Environmental Assessment to “analyze possible
negative environmental and social impacts of the entire forestry sector.”*



According the project’'s PAD, the project was expected to close in September 2009.3* However, the
Bank’s website states that the project is currently listed as active, with a closing date of June 2011.%°



Il. PROJECT IMPLEMENTATION

The project that has been executed by the World Bank management team has not reflected the objective
and components outlined in the PAD for the Development Forestry Sector Management Project. Instead,
the Bank has focused upon, yet has failed to adequately address, Liberia’s disintegrating commercial
forestry sector.

1. The World Bank and large-scale, concession-based logging.

According to the project’'s PAD, the World Bank’s involvement in Liberia’s forestry sector was supposed
to focus on both commercial and community forestry.*® However, during the period covered by the
project, the Bank has both focused upon industrial-scale, export-oriented logging and supported the
emphasis placed upon logging by LFI and the Liberian government.

The Bank has also provided considerable support to the commercial sector through the following actions:

e Forestry Advisor. An expert on forestry, working in house with the FDA, whose salary was paid by
the project. The Advisor has strongly advocated for the resumption of industrial-scale, export-
oriented logging. In September 2009, at an LFI meeting in Monrovia, the Advisor responded to
criticism of the way in which commercial logging was progressing by stating that the stalling of
logging would undermine peace and security in Liberia.’

e Code of Harvesting Practices. According to the project’s PAD, the Code — which outlines suitable
practices when logging — was developed under the project.®®

e Chain of custody system. While the bulk of funding from the Bank to this system has derived from
grants separate from the Development Forestry Sector Management Project, the PAD for the
project does state that it will support the system.*

e Due diligence on prospective concessionaires. In 2009, the Bank funded the contracting of a due
diligence report examining the background of logging companies bidding upon four large-scale
logging contracts.*® The findings of this report were largely ignored by the Liberian government
when the concessions were awarded and companies that could not prove they had the financial
or technical capacity to perform were granted concessions.*’

e Private sector training. The PAD also states that the project will fund private sector training. The
specific nature of this training is not known.*?

e Additional commercial sector funding. According to the project’'s PAD, the Bank anticipated also
funding several other aspects of Liberia’s commercial logging sector.*?

Additionally, while serving its lead role within LFI, the Bank has supported the Initiative’s biased approach
to Liberian forestry reform. LFI was designed to focus on three aspects of forest use: commercial forestry,
community forestry and forest conservation.** However, as early as 2005, organizations such as Fauna &
Flora International (FFI) were raising concerns that the three categories were being addressed
independently and that communities were being left behind.* Interviews with individuals attached to LFI
have also revealed that the Initiative focused principally upon restarting Liberia’s large-scale, concession-
based logging sector. The most obvious realization of this bias can be seen in the new forestry laws that
represent LFI's crowning achievement. The main forestry law, the NFRL, was passed by the Liberian
legislature in 2006, but contained only a perfunctory section on community rights. In 2009, the CRL was



finally passed, but in many ways its terms actually disempowered the people it was supposed to
protect.*®

Some of the blame for this bias should be placed upon the efforts of the United States (US) government,
which funded the salary of the LFI coordinator until the Fall of 2009. The US Forest Service — an active
participant in LFI — even promoted logging in Liberia by claiming the sector could produce revenues
similar to those generated during periods of unsustainable logging while Taylor was in power.*” LFI
planning documents and meeting minutes demonstrate, however, that the Bank and the US closely
collaborated during the LFI reform process,”® and at no point is it known that the Bank project
management team corrected the Forest Service’s erroneous arguments about revenues.

The Liberian government has also focused principally upon restarting logging, and through its close
collaboration with the FDA, the Bank is complicit in the government’s bias. Of the support given by the
Forestry Advisor to the FDA, perhaps the most important has been a series of estimates outlining future
logging production figures, revenue estimates and a schedule for awarding logging concessions.*?

During the time that the Advisor has occupied his post the FDA has allocated 1 million hectares (ha) of
forests to logging companies® and is rumoured to be preparing for the allocation of an additional 500,000
to 600,000 ha by the end of 2011.>' Meanwhile, the government struggles to establish promised
protected areas®® and has allocated no forests for exclusively community use. A review of a February
2007 forest use map produced by the FDA (Map 1, following page) demonstrates how little concern has
been paid to community forest use and the focus placed by the government upon large-scale logging.
Proposed community forest areas have been noted in purple by the FDA, and have been highlighted with
boxes added by Global Witness.
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Map 1. FDA planned division of commercial, conservation and community forests, February 2007
(Boxes highlighting proposed Community Areas have been added by Global Witness)
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2. The Strategic Environmental Assessment.

The Bank management team has commissioned the Strategic Environmental Assessment (SEA)
promised by the project's PAD. In October 2007, the International Union for Conservation of Nature
(IUCN), Sustainable Development Institute (SDI), ProAct Network and members of the Liberian
government executed the Bank’s study. Thirteen months later, fieldwork was completed.>® However, as of
September 2010 the SEA has not been published. According to interviews with the Bank’s project
management, publication has been delayed because the SEA’s content is unsatisfactory.

3. Systemic flaws in Liberia’s forestry sector.

Unfortunately, despite the considerable emphasis placed upon Liberia’s commercial sector by the World
Bank and its international partners, the Liberian government has repeatedly broken those laws developed
to help the sector function, safeguard the rights of local communities and ensure that sufficient revenue is
produced. A detailed description of those forestry laws that have been broken over the past four years is
attached as Annex |. Some of the most damaging violations include the following:

e A failure by the FDA to publish legally-required lists of individuals barred from participating in
Liberia’s forestry sector due to their role in the country’s conflict;

e Violations of laws establishing the criteria by which companies can be qualified to bid on logging
concessions. Violations have included permitting companies to receive contracts despite recent
changes in the companies’ ownership and permitting a company to bid upon a concession even
through one of the company’s owners owed money to the government;

e Breaches of laws prohibiting collusion between bidders;
¢ Violations of laws prohibiting the award of logging concessions on private land;

¢ Negotiations that illegally changed the tax requirements outlined in bid documents after bids had
been awarded. Had the contractual changes not been exposed by international advisors, the land
rental tax obligations of winning logging companies would have been reduced by 96 percent; and

e Violation of the government’s self-imposed timber export moratorium.

Moreover, despite contractual obligations to the contrary, the government has entered negotiations with
companies allowing them to postpone the payment of their taxes.>*

Also of concern is that the government is maintaining extremely unrealistic expectations of the country’s
logging industry. In 2008, the government published a Poverty Reduction Strategy (PRS) outlining its
projections for the country’s commercial timber sector over the subsequent three years. The PRS
contains high timber production values and revenue estimates. Moreover, the strategy proposes a
concession roll out timetable that, given the FDA’s capacity constraints, would be very difficult for the
government to execute.”

The World Bank is not wholly responsible for the flaws that have developed in Liberia’s forestry sector
and the Bank’s management team has privately expressed frustrations regarding several of the above
issues. However, the project has supported commercial logging activities and the Bank’s Forestry Advisor
shares a close and confidential relationship shared with the FDA. The project management team has
also consistently failed to publicly denounce or take other substantive action to correct for the ongoing
legal violations. As such, the Bank certainly shares responsibility for the disintegration of the forestry
sector reform process. In particular, it is important to note that at the same time the Bank’s Forestry
Advisor was generating his flawed logging production and revenue estimates, the Liberian government
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was also producing its own extremely high production and revenue estimates.®® As will be further
explained in the next section, the figures produced by the government and the World Bank do differ
somewhat and it remains unclear whether the government relied upon the figures generated by the
Forestry Advisor. However, support provided to the FDA by the Forestry Advisor while estimates were
being produced bears further investigation for two reasons. First, the fact that the Bank produced
unreasonable estimates while working closely with the FDA brings into question whether the Bank was
able to adequately advise the government. Second, it is possible that the government relied upon the
projections provided by the Advisor. When making its estimates, the government made at least one
assumption that was far too high, and that same assumption is contained in the Bank’s estimates.

4. A commercial logging sector in crisis.

With these problems in mind, it is not surprising that the sector is performing poorly. The government has
awarded concessions to companies linked to a firm with worrying human rights and environmental track
records elsewhere in the world."” None of the companies that have been awarded large-scale
concessions were qualified to receive those concessions, as none of them could prove that they had the
financial or technical capacity to perform.>® These companies are now failing to perform. Since January
2008, seven small-scale (5,000 ha) and seven large-scale concessions (57,262-266,910 ha) have been
awarded, covering 11 of Liberia’s 15 counties. However, as of September 2010, only four of these
concessions are actually operating.> It is useful to note that, while the international financial downturn
has hit timber prices, market volatility cannot currently satisfactorily explain the failure of Liberia’s loggers
to pay their taxes on time or commence logging activities. According to the International Tropical Timber
Organization’s September 2010 Tropical Timber Market Report, “Central and West African log markets
remain steady with balanced supply and demand. Log prices are firm and the recent price increases for
some species seem to have been accepted by buyers.”°

Frustration is growing on all sides. Government revenue expectations have not been met. Policy makers
are coming under pressure to lower the financial and performance standards required of logging
companies, including a recent push in the legislature to significantly reduce companies’ tax obligations.®’
Communities have received none of the legally-prescribed financial benefits as the government stalls on
establishing the money transfer mechanism, companies fail to log and the terms of communities’ social
contracts are disputed. In June 2010, this anger materialized in the form of a violent clash in the forests
of River Cess County.®? In turn, companies have expressed frustration that timber volumes suggested by
concession bid documents were too high and have protested revenue and performance standards that
they consider too onerous.®

The government thus stands at a crossroads in the reform of its forestry sector. It needs revenue, the
companies want lower standards, and the communities want a system that works. Through its
Development Forestry Sector Management Project, the World Bank has either helped to create or failed
to prevent these problems and must act now in order to get the sector back on track. The risk of a
undermining stability and the rule of law in Liberia is very real.
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lll. BREACHES OF OPERATIONAL POLICIES AND BANK PROCEDURES

It is the opinion of Global Witness that the World Bank management team has failed to correctly
implement the Development Forestry Sector Management Project and that the project’s initial design is
flawed in ways that violate the Bank’s Operational Policies and Bank Procedures. The consequence has
been a commercial forestry sector in Liberia founded upon unrealistic expectations that risks undermining
the livelihoods of people who are dependent upon the forests.

1. Inadequate Project Supervision. OP 13.05; BP 13.05

For each project it undertakes, the World Bank is required to continuously evaluate whether that project is
being executed in accordance with the outlined objectives. If objectives are not being met, the Bank is
required to increase the level of supervision it maintains over the project, including working with the
borrower and, if necessary, restructuring the project.®*

The objective of the Development Forestry Sector Management Project is to:

...assist Liberia to harness the potential of forest [sic] to reduce poverty in a
sustainable manner, integrate forests effectively into sustainable economic
development, protect the vital local and global environmental services and values of
forests, based on an integrated package of key reforms in the sector, that will improve
the performance of national institutions to make the forest sector vibrant and
sustainable. In close coordination with the LFI, the Bank will assist the government to
implement the forestry program.®®

The project has failed to achieve this objective. The Bank’s project management team has generated
revenue, logging production and a concession roll out projections that are unrealistic and has supported
large-scale, concession-based logging despite the disintegration of rule of law in the sector. As a result,
the project has helped to create a commercial sector predicated upon illegality and unsustainable logging
that risks considerable harm to Liberia’s communities.

a) The revenue projections, logging production figures and concession roll out timeline generated by the
World Bank’s Forestry Advisor were unreasonable.

In his role as a consultant working with the FDA, the World Bank Forestry Advisor generated estimates
for the revenues that large-scale, concession-based logging could achieve in Liberia.?® The Forestry
Advisor forecasted that, by the end of the 2008-2009 fiscal year, Liberia’s commercial logging sector
would generate revenues of US$ 15 million in land rental, stumpage, and export fees. By 2011, revenues
would reach US$ 39 million.?” It is likely that these figures are considerably overstated. The UN Panel of
Experts has estimated that annual logging revenues would be between US$ 15 and US$ 20 million.®®
And while the Panel of Experts’ estimates are broadly sketched and cannot serve as the basis for
detailed revenue projections, the fact that they are considerably lower than those suggested by the
Forestry Advisor should be investigated.
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Table 1. Predicted Total Revenue from Logging (US$)

Year UN Panel of Experts®® World Bank™ Government of Liberia”’ Actual™
2008-09 | 15,000,000 — 20,000,000 15,292,021 24,283,000 56,542
2009-10 | 15,000,000 — 20,000,000 28,338,621 36.686,000 11,694,533
2010-11 | 15,000,000 — 20,000,000 39,277,101 46,110,000 253,386

(through 13 Sept 2010)
2011-12 | 15,000,000 — 20,000,000 39,299,825 — _
2012-13 | 15,000,000 — 20,000,000 34,293,742 - _

A number of factors may explain why the Bank’s forest projections have proven to be unreasonably high,
including deflated timber prices resulting from the global financial crisis. However, an additional likely
factor is that the Bank generated production estimates even though the forest stock surveys it had
commissioned were insufficiently accurate to support those estimates. In 2004, the Bank commissioned a
GIS study by Nicholas Bayol and Jean-Frangois Chevalier.”®> While providing an important overview of
Liberia’s forest cover, this report did not provide a detailed, ground-truthed analysis of the country’s forest
stock. In 2005 and 2006 the World Bank also commissioned a physical forest stock survey, performed by
P. Hess and S. Trainer.”* However, according to conversations between Global Witness and a tropical
forest expert, because the number of plots actually surveyed by Hess and Trainer was considerably less
than the number agreed upon during the survey’s design (167 plots, as opposed to 405 plots), the study
could be used only as a very rough estimate of national forest stock.”

It is not certain that the Forestry Advisor based his production estimates upon these two surveys,
although they are the only two Bank-commissioned studies that have been made public. However, it is
likely that the Forestry Advisor did base his projections upon at least one assumption that is incorrect. In
his forecast the Forestry Advisor states that, for large-scale timber concessions, he anticipates a cut rate
of 12 m® of timber per hectare.”® However, an independent survey of Liberia’s forests conducted in 2009
by P. L. Shearman demonstrates that these figures are too high. Basing his calculations on the best
forest stock data available to him, a 1968 study by M. Sachtler,”” Shearman estimates that annual
average cut rates for four surveyed concessions would be between roughly 4 and 10 m® of timber per
hectare. Only one concession was capable of reaching 12.6 m* per hectare, and this was the highest-
possible estimate for non-destructive harvesting.” It should be noted that Shearman’s conclusions have
not been independently verified, and that his study has not been supported by a ground-truthed survey of
Liberia’s forest stock. Nonetheless, the significant difference between the estimates produced by the
Bank’s Policy Advisor and those produced by Shearman give serious reason for concern.

The FDA’s own figures for historic logging production in Liberia also show an annual cut rate much lower
than that generated by the Forestry Advisor. Historically, the FDA has estimated that Liberia’s forests
have generated between 3 and 5 m® of timber per hectare, although more destructive concessionaires —
such as the notorious Oriental Timber Company — may have logged at a higher rate.”” As will be
discussed further below, unfortunately the FDA did not rely upon these historical production figures when
making its own future production estimates.

Table 2. Predicted FMC Timber Extraction Rate (m®ha)

Shearman® World Bank®' Government of Liberia®
~4-10 12 12

In addition to producing unrealistic revenue and production figures, the Bank also encouraged an
unrealistic timeline for rolling-out concessions. In his forecast, the Forestry Advisor outlined a timetable
whereby logging would have commenced on 1.1 million ha of forest by 2010. By 2013, logging should
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have commenced on 2.3 million ha of forest.?* On schedule, the FDA has already allocated 1 million ha of

concessions® and may be preparing to allocate additional forests. However, as of the date of SDI's
complaint, the felling of timber has commenced on only two large-scale concessions and two small-scale
concessions, with a combined area of 126,636 ha.®® Again, the reason for this discrepancy between
projected results and actual results may be attributed, in part, to capacity constraints within the FDA.
However, these constraints are well known to the Bank,®® and were surely known at the time that the
projections were made.

Table 3. Total Size of Concessions Operating (ha)
Year World Bank®’ Actual
2009 350,867 5,000
2010 1,124,569 126,636
2011 1,867,998 --
2012 2,385,097 --
2013 2,320,097 --

By generating unrealistic production, revenue and concession roll out estimates, the Bank’s project
management team violated the Bank’s Project Supervision Policy. The project cannot “improve the
performance of national institutions to make the forest sector vibrant and sustainable” if it generates faulty
and unsustainable performance data based upon incorrect analysis.

Of greater concern is that the Liberian government may have based its own estimates upon those
generated by the Bank. Again, at the time that the Bank and the government were generating their
estimates, the Forestry Advisor was working closely with the FDA. As can be seen in Table 2, the FDA
adopted the same timber extraction rate as the World Bank, a figure that underpins overall logging
production and revenue estimates. This said, the revenue projections published by the Government in its
Final Poverty Reduction Strategy are somewhat higher than those produced by the Forestry Advisor
(Table 1). The precise relationship between the estimates generated by the Forestry Advisor and the
Liberian government requires further investigation.

b) The Bank has continued to support the large-scale, concession-based logging sector despite the
sector’s systemic flaws and legal violations.

The Bank has continued to support Liberia’'s commercial logging sector despite witnessing multiple
breaches of Liberia’s new forestry laws. As outlined in Section Il, above, the project has directly funded a
number of activities that have continued support for large-scale logging in Liberia:

e Salary for a Forestry Advisor who continues to advocate for logging.

e Code of Harvesting Practices.

e Chain of custody system.

e Due diligence on prospective concessionaires.

e Private sector training.
Also as previously discussed, under the project the Bank has continued to indirectly support large-scale
logging through its central role with LFI. According to the minutes for a 2008 LFI meeting held to relaunch
the Initiative, “it was agreed that the LFI has historically been more commercial-focused.”®® The minutes

further state that those patrticipating in the meeting agreed LFI should focus more on community forestry
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in the future. However, little evidence of this refocus can be found in the minutes for subsequent
meetings.®® The World Bank Forestry Advisor has served as coordinator of LFI since 2009. It is clear,
also, that he has focused on commercial logging while under the auspices of LFI, including taking
responsibility for discussing the sector’s status during a 2008 LFI meeting.*

c¢) Implications of the Bank’s support for an unsustainable commercial logging sector.

The consequences of the Bank’s failure to correctly supervise the Development Forestry Sector
Management Project are three-fold:

If the inflated production and revenue figures provided by the Bank’s Forestry Advisor were relied
upon by the Liberian government, then the Bank has encouraged an unsustainable sector fated to
under perform. For the 2009-2010 fiscal year, the government projected that the entire Liberian
economy would produce US$ 347 million in revenues.®" As outlined in Table 1, for this period the
Forestry Advisor stated that the government would receive US$ 28 million from logging, while the
government estimated that the industry would produce revenues of US$ 36 million.” To date, the
government has received US$ 12 million in revenue from logging operations.*® For a government
operating with very limited resources such miscalculations produce considerable distortions in the
national budget.

Were the Bank’s estimates relied upon then the project has helped to create pressure upon the
government to ensure that unreasonable revenue expectations are met. As discussed in Section
I, pressure to meet the unrealistic revenue targets has already encouraged the FDA to look past
breaches of Liberia’s new forestry laws in order to pull logging companies into the forests. The
government has awarded contracts to companies it knew did not have the financial and technical
capacity to perform® and has granted one quarter of its conceded forest to firms linked to the
notoriously destructive Samling logging company.®> Even more remarkably, rather than cancelling
the contracts of companies that are not performing, the government has instead negotiated tax
deadline extensions.®

Pressure to lower standards could have a dramatic and irreversible impact upon Liberia’s forests.
According to Shearman, the only way that companies holding four of Liberia’s current seven large
concessions can obtain the FDA-promised production figures is for them to log illegally and
unsustainably.®” Such logging would require “more intensive and damaging harvesting practices,
resulting in greater collateral damage, soil disturbance, canopy damage and destruction of
residual trees.”®® The author further notes that, in other parts of the world where log volumes have
been inflated, “the outcome has often been the lowering of forestry standards and rotation
periods... as governments, who in their need to raise revenues, are willing to make
compromises.” The impact that such compromises can have upon local communities has been
documented by the Inspection Panel.'® The Liberian government’s logging production estimates
for 2010-2011 are even higher than the official production figures for 2002,"" when Liberia’s
conflict was at its height. Even conservative estimates of commercial production during the Taylor
years clearly show massively unsustainable logging.'®

However, the most significant potential impact of a breakdown in Liberia’s forestry laws will be the
damage done to the communities who live in the country’s logging concessions. The economies
of communities in Liberia are highly dependent upon the forests, which produce building
materials, food and marketable non-timber forest products. Destructive logging would endanger
these economies.

At the same time, many people living in Liberia’s forests consider limited logging as a possible
development path. Some of these people are relying upon promises that companies are being
given concessions as their path out of poverty. Yet as people realize that the promises — made
both by the government and the companies — will not be met, frustration will grow. Lower
revenues will leave communities with insufficient opportunity to use the one development
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mechanism they have been promised. And, contrary to the Forestry Advisor’s claim that adhering
to the rule of law would result in instability, if companies fail to be held to their social agreement
obligations, unrest similar to that recently seen in River Cess County will escalate. Liberia’s
forested communities have historically borne the brunt of the country’s terrible logging history.
Communities in the forests have suffered human rights violations at the hands of company-
sponsored militias, disease from poor living conditions and deplorable wages and working
conditions.'® To subject the people in the forests to a second broken system is unacceptable.

e By placing such an overwhelming emphasis on large-scale, concession-based logging, the Bank
has encouraged the Liberian government to ignore possible alternative uses of the forest. In its
2006 Investigation Report on the Bank’s Forest Concession Management and Control Pilot
Project in Cambodia, the Inspection Panel noted that the Bank has a responsibility to include the
interests of community members when helping to develop a forestry management system, and
that a focus on concessions may not benefit those living in the forests.'® Indeed, World Bank
management has elsewhere acknowledged that industrial timber production is not an effective
mechanism for benefitting people who live in the forests.'®® Yet despite this admission, and an
emphasis upon community forestry in the project’'s PAD, the Bank has executed the Development
Forestry Sector Management Project without first conducting a thorough study of possible
alternate uses of Liberia’s forests. And as a lead within LFI, the Bank shares responsibility for the
Initiative’s overwhelming bias towards logging. It is of little surprise that the Liberian government
has prioritized logging when the forest use plans with which it is presented suggest only one
viable source of revenue.

The Bank’s management team has violated its Project Supervision Policy because it has failed to meet
the objective of the Development Forestry Sector Management Project. By producing unrealistic
production, revenue and concession roll out estimates, the Bank has failed to promote sector
sustainability. If the Bank has influenced government estimates with its inflated figures, the Bank has
gone a step further: hampering the ability of the government to make reasonable budgetary predictions,
encouraging a disintegration of the rule of law, promoting unsustainable logging and putting Liberia’s
forested communities at risk. By continuing to support commercial forestry despite the sector’s flawed
foundations and legal breaches, the Bank has failed to enhance institutional performance. And because
the Bank’s project management team has focused on commercial logging at the expense of possible
alternative forest uses, it has failed to adequately address its core mission: “to reduce poverty in a
sustainable manner.” In doing so, the management team jeopardized both the development efforts of the
Liberian government and, crucially, the livelihoods of the people living in the country’s forests.

2. Misclassification of Project’s Environmental Assessment. OP 4.01; BP 4.01; BP 4.36

In addition to Policy violations during the execution of the Development Forestry Sector Management
Project, as outlined in the following four sub-sections, Bank management also violated Operational
Policies and Bank Procedures during the project’s design phase.

The Bank is required to assign a project an Environmental Assessment category based upon the
perceived severity of its social and environmental impact. This categorization determines the
environmental safeguards to which a project will be subjected. The two categories relevant to this project
are as follows:

e Category A: “Significant adverse environmental impacts that are sensitive, diverse, or
unprecedented. These impacts may affect an area broader than the sites or facilities subject to
physical works.”'®® Also suitable for such a classification is a project “with the potential for
conversion or degradation of natural forests or other natural habitat that is likely to have
significantly adverse environmental impacts that are sensitive, diverse, or unprecedented...”'”’
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e (Category B: “Potential adverse environmental impacts on human populations or environmentally
important areas--including wetlands, forests, grasslands, and other natural habitat--are less
adverse than those of Category A projects. These impacts are site-specific; few if any of them are
irreversible; and in most cases mitigatory measures can be designed more readily than for
Category A projects.”'%

A key distinction between the two project classifications is that Category A projects must contain an
Environmental Management Plan (EMP) that covers “mitigation measures, monitoring, and institutional
strengthening.”'%

The Bank is permitted some leeway with respect to its environmental obligations when a project is
approved under emergency funding. However, for such leeway to be applicable, it must be shown in the
project’s documents:

e That compliance with the otherwise applicable environmental standards would have prevented
“the effective and timely achievement of the objectives;”

e The extent to which the emergency was precipitated or exacerbated by inappropriate
environmental practices be determined as part of the preparation of such projects;

e Any necessary corrective measures be built into either the emergency operation or a future
lending operation; and

e Approval from the regional vice president.'™

The Development Forestry Sector Management Project was misclassified, receiving a classification of
Category B rather than the Category A required of a project that supports large-scale, concession-based
logging. Without addressing the appropriateness of approving the project under emergency funding, the
Bank has not provided any justification for why it should be given any leeway on the environmental
safeguards required of this project.

In justifying why the project should be classified as Category B, the PAD states that “[tlhe Forestry
Reform activity does not expect to generate negative environmental impacts.”''" It is evident, however,
that in promoting large, industrial-scale concessions covering two-thirds of Liberia’s forest, the project has
generated significant adverse environmental impacts. The Bank’s Forestry Advisor promoted a system
that would bring logging to 2.3 million ha'® of the country’s 3.4 million ha'"® of open and closed dense
forest.

Even when conducted to the highest standard, large-scale, concession-based logging creates significant
and systemic environmental impacts. Degradation that has been caused by industrial logging in primary
and modified natural tropical forests leaves them more vulnerable to natural disturbances and climate
related stresses such as drought, storms, disease and fire."'* The FAO has found that, largely as a result
of the access that the roads provide, the deforestation rate resulting from agricultural conversion is eight
times higher in logged forests than in undisturbed forests.'’® Unregulated small-scale logging is already
recognized as an issue in Liberia,''® and the construction of new logging roads that accompanies large-
scale, concession-based logging will exacerbate current problems. It is unclear how a project promoting
an industry that causes such impacts could not be classified Category A. It is possible that the project’s
management team believed that the project’s emergency funding status allowed it a lower environmental
categorization, yet no explanation has been provided in the project documents regarding why such
leeway should be given.

The complete impact of the misclassification, while potentially severe, is unfortunately unknown. Because
the Environmental Assessment performed for a Category B project need not be as comprehensive as
that performed for a Category A project, the mis-categorization of the Development Forest Sector
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Management Project may actually serve to hide some of the above-listed impacts. (Raising further
questions is the fact that the assessment that has been done has not been published, an issue
addressed below.) Additionally, while it is understood from conversations with project management that
the Bank has commissioned a Strategic Environmental Assessment, project management did not
anticipate designing an EMP.""” Again, because no document exists, it is unclear what impact an EMP
might have had. However, because the project in question supported large-scale, concession-based
logging, and because the EMP is designed to mitigate the harms attached to a project, it is difficult to see
how the misclassification of the project has not had or does not threaten an adverse impact upon
Liberia’s environment and communities.

3. Failure to Publish Environmental Assessment. OP 4.01

The Bank is required to publish a project’s Environmental Assessment.''® The Inspection Panel has
found that publication need not occur prior to the initiation of a project, but that a delay exceeding 24
months following the project’s effectiveness date violates the Bank’s publication requirement.''

Despite numerous requests from members of civil society, project management has not yet made public
the project’s Strategic Environmental Assessment.'?® The project’s effectiveness date was 30 September,
2006 — 46 months ago.

This lack of transparency on the part of the management team has made it impossible for people living in
potential or actual logging concessions to determine what impact planned commercial activities will have
upon them. The commercial sector has progressed to an advanced stage — with detailed regulations,
concession planning, concession awards, and (in limited cases) actual logging operations — all without
the publication of the document which is supposed to explain what impact these activities will have upon
the people affected. It is difficult to understand the purpose of an Environmental Assessment that is
published after the project has been substantively completed and its effects have had such a dramatic
impact.

4. Violation of Bank’s Forest Policy. OP 4.36; BP 4.36

The commercial logging sector supported by the project has violated the World Bank’s Forest Policy in
three ways:

a) By supporting unsustainable commercial logging the project will result in degradation of critical forests.

The Bank is prohibited from funding projects that would result in the “significant... degradation of critical
forest areas.”'®' Critical forests include “sites identified on supplementary lists prepared by the Bank or an
authoritative source” as defined by the Bank and “sites that are critical for rare, vulnerable, migratory, or
endangzered species,” as defined by IUCN or “other credible international or national lists” chosen by the
Bank.

Liberia’s forests should be classified as critical. The country contains the largest section — approximately
40 percent — of the remaining Upper Guinean Forest.'® According to FFI, the Upper Guinean Forest is a
“major global conservation priority” because of “the extreme and immediate threat to its survival”'** The
World Wide Fund for Nature (WWF) has designated what it terms the Guinean Moist Forests as
“critical/endangered.”’® The IUCN Redlist displays 20 terrestrial and freshwater species that live in
Liberia’s forests and are critically endangered, endangered, vulnerable, conservation dependent, or near
threatened.'?®

The project’s management team has itself recognized the value of Liberia’s forest diversity. In the
project’'s PAD, the project’'s management team describes the need for capacity building in Liberia so that
“this globally important resource” is not degraded. The PAD further notes that Liberia’s forests are home
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to 240 timber species, 2,000 flowering plants, 125 mammal species, 590 bird species, 74 reptile and
amphibian species and over 1,000 insect species.'®’

As described in Section 1l1(2), there is substantial evidence that commercial logging, even conducted to
high standards, seriously degrades forests. This raises questions as to whether a project promoting
commercial logging in critical forest areas like those in Liberia could ever be carried out in compliance
with OP 4.36. This in turn suggests that the overall design of the Bank’s project is fundamentally flawed.

What is beyond doubt is that, by promoting unrealistic expectations and supporting the Liberian
government while the country’s forestry law was being violated, the Bank’s project management team
has made the inherent risk of significant degradation to Liberia’s critical forests even greater.

b) The project has supported a large-scale, concession-based logging sector that is not seeking
international certification standards.

The Bank is permitted to provide funding promoting commercial logging only if supported activities are
subject to an independent forest certification system following internationally-recognized standards of
sustainable forest management. The Bank may also support projects in which commercial activities are
not yet subject to such certification, but are making time-bound progress towards the adoption of such
certification.'?

The project violates OP 4.36 in that the logging it supports neither falls under a certification scheme nor is
moving towards such certification. Liberia is in the process of negotiating a Voluntary Partnership
Agreement (VPA) with the European Union. However, VPAs are designed principally to improve legality,
not sustainability, within a country’s forestry sector. As such, it is unlikely that the terms of a final
agreement would meet the standards required of the Bank’s Forest Policy. The project PAD briefly
mentions the “functioning of a voluntary Forestry Certification Program Office” as an indicator of the
project’s success.'?® However, the PAD did not link this indicator to a specific project component'° and,
at present, no such office exists. Moreover, Global Witness is not aware of any plans within the FDA to
adopt a recognized scheme, such as the Forestry Stewardship Council, that would qualify under OP
4.36.

c¢) The project failed to conduct sufficient assessments prior to supporting commercial logging.

In order to undertake a project that triggers the Bank’s Forest Policy, the management team must ensure
that “an assessment of the adequacy of land use allocations for the management, conservation and
sustainable development of forests,” is conducted.®" This assessment must include an “inventory of
critical forest areas,”’® and must be “undertaken at a spatial scale that is ecologically, socially and
culturally appropriate for the forest area in which the project is located.”'®

As discussed above, the forest stock surveys sponsored by the Bank were insufficiently detailed to
support adequate forest management planning. In breaching the Bank’s Forest Policy, the management
team has risked harming the environment the policy was designed to protect. However, because Liberia’s
forests serve also as crucial support for the livelihoods of communities, the violation has considerable
impact also upon those raising the complaint.

5. Violation of Bank’s Natural Habitats Policy. OP 4.04

The Bank is also prohibited from funding projects that would result in the “significant... degradation of
critical Natural Habitat.”'3* Critical natural habitats include “sites identified on supplementary lists
prepared by the Bank or an authoritative source” as defined by the Bank. Critical natural habitats also
include “sites that are critical for rare, vulnerable, migratory, or endangered species,” as defined by [UCN
or “other credible international or national lists” chosen by the Bank.'**
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In a manner similar to the way in which it violated the Bank’s Forest Policy, the project also violates the
Natural Habitat Policy. As outlined in Section I1l(4)(a), above, FFI and WWF have produced evidence that
Liberia’s natural habitats are at considerable risk, and that they should thus be classified as critical. The
considerable number of species listed by IUCN as at risk itself demonstrates how critical Liberia’s forests
are to the country’s plant and animal species. By promoting commercial logging, the Bank project is very
likely to degrade these critical natural habitats. The fact that the Bank has mismanagement the project in
a way that makes this logging to be all the more unsustainable substantially increases this risk of
degradation.

22



CONCLUSION AND RECOMMENDATIONS

Conclusion.

The reform of Liberia’s forestry sector has attracted significant attention from the government of Liberia,
the United Nations, international and local NGOs and international donors. After the destructive role
timber played in the country’s war, the international community rallied to try and ensure that Liberia’s
forests would now serve to benefit the country and its people. Central to these efforts was the World
Bank. The support and advice provided by the team managing the Development Forest Sector
Management Project has been instrumental in guiding the future of Liberia’s forest policy.

But six years after reforms were initiated, and four years after this World Bank project was approved,
Liberia’s forestry sector is failing. The overwhelming emphasis on commercial logging has not paid
dividends. Companies that could not prove they had sufficient financial or technical capacity were
awarded concessions and have repeatedly stalled the payment of their taxes. Frustrations are rising both
within the government as revenues remain at a trickle and within communities as the promised jobs and
benefits fail to materialize.

The roots of this failure can be traced to a number of sources, some of which are out of the World Bank’s
control. However, the reform of Liberia’s forestry sector has been damaged by several significant
mistakes in which the Bank has been involved. The Bank has executed the Development Forestry Sector
Management Project in a manner that promotes unsustainable logging. As a key driver of LFI, the Bank
has pushed for the resumption of commercial logging without a thorough examination of what forest use
would be best for the people living in Liberia’s forests. In producing inflated logging production and
revenue figures, the Bank’s Forestry Advisor helped raise government and community expectations,
leaving both vulnerable to pressure for lower standards so that revenue projections might be met. And in
the face of repeated legal breaches by the government, the Bank has failed to use its influence to get the
sector back on track, and has instead strongly defended logging in Liberia.

During the design of the project, the management team has also violated Bank Policies and put Liberia’s
forests at risk. By classifying the project as “Category B,” the management team both failed to
acknowledge the project's impact and ignored its responsibility to produce an Environmental
Management Plan that might have mitigated some of these impacts. By persistently delaying publication
of the project’s Strategic Environmental Assessment, the Bank has left in the dark those most affected by
the project’s commercial activities. And by designing and mismanaging a project that supported large-
scale, concession-based logging, the management team has violated both the Bank’s Forests and
Natural Resources Policies.

Having supported a commercial forestry sector that risks all of this, it is essential that the Bank
acknowledge its role. The World Bank must act quickly act to undo the problems it has helped create and
undertake a thorough evaluation to determine how Liberia’s forests can best be used to benefit the
country and its people.
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Recommendations to the World Bank.

In Liberia:

Publicly acknowledge the breaches in Liberian law that have given rise to the current non-
performing concessionaries and require that future support for Liberia’s forestry sector will be
conditional upon the maintenance of the rule of law.

Provide material support for mechanisms designed to oversee the concession granting process,
including increased capacity within the Anti-Corruption Commission and a permanent,
institutionalized contract review office within the Liberian Extractive Industries Transparency
Initiative Secretariat.

Call for a moratorium on new industrial-scale logging concessions until recommendations from the
LEITI contract review process have been adopted by the Liberian government. Make funding for
Liberia’s forestry sector conditional upon both the announcement of the moratorium and the
adoption of recommendations produced by the contract review process.

Commission a thorough, balanced survey of the local and global environmental, social and
economic values of Liberia’s forests. This survey should re-examine large-scale, concession-
based logging based on more comprehensive information about current timber stocks, and look at
alternative, community-based uses, including logging, taking into consideration net contributions
to local livelihoods and job creation. The survey should also take into account potential
opportunities for generating revenues from climate funding. This survey should include an
accurate survey of timber, biodiversity and carbon stock.

Ensure that documentation and other information regarding World Bank and Liberian government
forestry activities are made publically available in time that such information can actually be useful
to people affected by those activities. Such publications should include Environmental
Assessment documents produced by the World Bank and should be made available in a public
information office established within the FDA.

Support the creation of an officially-mandated, independent forest monitoring mechanism to
monitor activities in the forestry sector, including concession allocation and management,
community uses, conservation projects and forest conversion projects. Requirements for this
mechanism should include unhindered access for monitors to all information relating to the chain
of custody, the ability of monitors to work with civil society actors, independence when publishing
reports and that the government officially recognize and implement monitors’
recommendations.'®

Globally:

Ensure that all future World Bank projects are designed and executed without bias towards large-
scale, concession-based logging and sincerely take into account alternate uses of forests.

Ensure that all future World Bank projects that address forest use are undertaken only after
conducting a thorough survey of the type described above.

Ensure that all future World Bank projects that address forest use are undertaken only after an
accurate Environmental Assessment classification, with an assumption that projects that could
affect a country’s logging industry have a classification of Category A.

Ensure that the Environmental Assessments and Environmental Management Plans for all future
World Bank projects that address forest use are published in sufficient time so as to allow all
stakeholders an opportunity to assess the project’s impacts prior to approval and implementation.
These studies should take into account a country’s institutional capacity and governance situation
and include an analysis of the risks and potential impacts of governance failures.
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FAILING TO DELIVER:
A MEMORANDUM ON SYSTEMATIC BREACHES OF LIBERIA’S FORESTRY LAWS

The Liberian Government and its international partners established the Liberian Forestry Initiative (LFI)
to reform the country’s forest management system and spent five years and tens of millions of dollars in
what is arguably the most comprehensive programme of its kind in the tropics. The United States
Government and World Bank have contributed an estimated US$10 million each. A primary objective of
LFI was to restart commercial logging to create jobs and revenue to kick-start the Liberian economy after
years of civil war. The programme also aimed to address the weaknesses within the system which led to
the timber trade fuelling Liberia’s conflict and United Nations (UN) Security Council sanctions being
imposed on Liberian timber in 2003. This memorandum details numerous concerns that these objectives
are not being met and that the processes and procedures to ensure the correct allocation of concessions
have been systematically undermined.

As part of the reform process, the Liberian Legislature enacted the National Forestry Reform Law
(NFRL) in September 2006, and the Board of the Forestry Development Authority (FDA)" signed ten
core regulations into effect in September 2007. In September 2009, the National Legislature enacted a
controversial Community Rights Law with respect to Forest Lands. These laws and regulations constitute
the legal framework for forest management in Liberia. The FDA is also required to follow the 2005 Public
Procurement and Concessions Act. While there are some problems with these laws,® their
implementation is fundamental to establishing the rule of law in Liberia which is vital if Liberia is to
permanently break with its past.

In 2007, the FDA started the forest concessions allocation process. Over the course of 2008 and 2009
seven forest management contracts (FMCs) were awarded. The rule of law and the forestry reform
process have been undermined by the systematic failure of the Government of Liberia to apply the law
when allocating these forestry concessions and by the unwillingness of donors to push the Government
to follow the law. The Liberian Government has also shown an unwillingness to hold accountable those
responsible for breaches to the law.

Experience in virtually every tropical forested country shows that when the rule of law and good
governance are sacrificed for political and financial expediency, corruption thrives and the forest sector
fails to deliver the benefits expected of it. In Liberia’s case, the inexplicable failures of the FDA to
implement the law has meant that logging has been slow to restart and has produced neither the jobs
nor the revenue expected. In its Poverty Reduction Strategy the Government of Liberia expected that the
forestry sector would generate US$24 million in revenue in 2008-2009." The sector has not produced
this amount, and is unlikely to generate the US$36 million expected in 2009-2010.

With a new Managing Director at the FDA, there is an opportunity for the Government of Liberia to make
a break with the past and address the irregularities that have been highlighted by national and
international civil society and the UN expert panels. Below, we outline a series of cases that exemplify
this underlying failure to enforce the law. At the end of this memorandum are a series of
recommendations addressing what the Government of Liberia and international donors can do to get the
sector back on track. If the situation is not remedied, then the money, time and energy spent on

" The FDA is the Government agency responsible for forestry.
® For example, the NFRL has been criticised for its focus on commercial forestry and the Community Rights Law
with respect to Forest Lands has been widely criticised.
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reforming the logging industry will have been wasted, with significant negative implications for the
forests, those who depend upon them and ultimately Liberia’s chances of long term peace and security.

A. PROBLEMS WITH THE DUE DILIGENCE AND PRE-QUALIFICATION PROCESS

1. Failure to follow FDA regulations on bidder qualification

The first stage of concession allocation is for companies to be pre-qualified to obtain permission to bid
on concessions and operate in Liberia. The evaluation is carried out by the pre-qualification evaluation
panel. The core regulation on pre-qualification (103-07) mandates that companies meet certain
requirements to pre-qualify including that the company has no tax arrears and has the required technical
and financial means to be able to bid for logging concessions and that the significant individuals in the
company have not been found guilty of any criminal activity.? In January 2008, the report of the pre-
qualification evaluation panel was published. There were many problems and irregularities with the pre-
qualification process. These include:

e To be pre-qualified, the FDA required companies to either submit a sworn affidavit to the Liberian
Truth and Reconciliation Commission (TRC)® stating that they were not involved in the Liberian
forestry sector prior to 1 January 2006, or if they were, a sworn statement describing their
involvement in the sector and in any illegal logging. Some TRC clearances were granted and
presented to the pre-qualification evaluation panel even though the TRC had not started hearings
on natural resource issues. In June 2008, the UN expert panel reported that the TRC had issued
letters of 3clearance to the companies at the request of the FDA, but that those had later been
retracted.

e Regulation 103-07 requires that anyone owing forestry-related taxes should not be pre-qualified.*
However, contrary to the regulation, the Ministry of Finance issued several tax clearances to
companies that owed forestry-related taxes. This included a tax clearance for Liberia Tree and
Trading Company (LTTC) which was then prequalified.

e In its December 2008 report, the UN expert panel noted that the pre-qualification evaluation
panel:
o failed to set pre-qualification standards;
o failed to screen out unqualified companies; and
o had not identified and vetted all significant individuals.®

e The bid evaluation panel used a method to score the logging companies that had no basis in the
law. FDA Regulation 104-07 Section 51 lays out the sole criteria to be used in evaluating bids,
but the evaluation panel examining bids for FMC A included numerous extraneous and arbitrary
factors. In its December 2009 report, the panel again noted that the bid evaluation panel
appeared to have disregarded the technical and financial criteria for evaluating the companies’
bids that were specified in the bid documents.®

The failure of the FDA to follow the law and regulations on the allocation of concessions sends a
worrying signal that the FDA is not fully committed to either establishing the rule of law in Liberia or to
ensuring that only companies with the requisite financial and technical capacity are allowed to operate.

2. Violations of FDA regulations for bidder qualification on declaring company’s shareholders
and ensuring payment of tax arrears

Schedule | of FDA regulation 103-07 requires that all taxes must be paid before companies are
prequalified to bid,” and section 77 of FDA regulation 104-07 states that the company must continue to
meet the pre-qualification requirements throughout the duration of the FMCs or timber sale contract
(TSC).® These regulations are not being properly enforced. For example, Ricks Toweh, who is a
“significant individual” (shareholder)® of LTTC owed the Government of Liberia more than US$100,000 in
taxes but was allowed to participate in the bidding for logging contracts. LTTC eventually won FMC C.

© The TRC was created in May 2005 to investigate and report on gross human rights violations that occurred in
Liberia between January 1979 and 14 October 2003.
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FDA regulation 103-07 section 46(b)(4) requires that the facts that a bidder has stated in its pre-
qualification application cannot have significantly changed. Contrary to this regulation Alpha Logging
Wood Processing Company (Alpha Logging) sold 60% of its shares to a Malaysian company called
Woodman Sdn Bdn between the time it pre-qualified and the submission of its bid for a concession. This
nullified Alpha Logging pre-qualification certificate so it should have been ineligible to bid and should
have gone through the pre-qualification process again. Alpha Logging was later allocated FMC A. The
same regulation was breached in the second round of bidding, when International Consultants Capital
(ICC) transferred ownership of 92.5% of its shares the day before bid opening, which should have
resulted in its bid being thrown out.

3. Failure to follow findings of due diligence report on forestry companies

Once companies are pre-qualified they are eligible to bid on forestry concessions. In August 2008, as
part of the evaluation of the companies’ bids for Liberia’s first three FMCs, due diligence was carried out
on the companies by the FDA staff and the Governance and Economic Management Assistance
Program (GEMAP)® financial controller at the FDA. The due diligence report showed that none of the
companies had all the technical and financial capabilities required by the law. These legal requirements
are important to ensure that companies have sufficient capital and expertise to operate, meet their legal
obligations to ensure responsible forest management and are able to pay the required taxes. In June
2009, the UN expert panel report stated that “many of the delays (to the commencement of operations)
have been due to the fact that the companies have not been able to fulfill the required financial obligation
of US$250,000 to proceed with the signing of their contracts.”® Once companies start operating there is
a significant risk that they could breach their forest management plans due to a lack of revenue or
technical ability. This could be damaging for both the cash strapped Liberian Government and forest
dependent communities.

In the second round of FMC allocation, the Liberian Government outsourced due diligence reporting to
the International Procurement Agency (IPA), a consulting company.F The due diligence report that IPA
subsequently produced aimed to provide legal and financial background checks on the bids received for
the FMCs. While the due diligence report contains very serious gaps in the scope and quality of its
analysis, it does nonetheless highlight a number of serious deficiencies in the financial arrangements of
the bidders. Three of the companies that subsequently won the bidding process (Geblo Logging
Corporation, ICC and Atlantic Resources) did not have the capital necessary to carry out the intended
logging operations and had not presented legally binding agreements guaranteeing that funds actually
existed. The failure of the FDA to adequately consider the findings of the due diligence report put into
question whether it is fully committed to implementing the new system of forest management that has
been established under the LFI.

B. PROBLEMS WITH BIDDING AND ALLOCATION OF FMCs AND TSCs

4. Breaches of the Public Procurement and Concessions Act provision on collusion

The National Forestry Reform Law specifies that the FDA must adhere to the provisions of the Public
Procurement Concessions Act (PPCA) when allocating commercial timber concessions which prohibits
the collusion of companies.” In the second round of allocation of FMCs, there were strong indications
that Atlantic Resources (Atlantic) collaborated with another bidder, Southeast Resources (Southeast).
Global Witness and others witnessed Atlantic’s technical proposal being delivered in the envelope
presented by Southeast at the bid opening ceremony. Despite the contravention of the PPCA the
companies’ bids were not thrown out, and Atlantic was later awarded an FMC.

P GEMAP is a partnership between the Government of Liberia and the international community that seeks to build a
system of economic governance to promote accountability, responsibility and transparency in fiscal management
so that Liberia's resources will be used in the interests of its citizens.
EThe report consisted of a legal due diligence report by AB & David Law Ghana, a financial due diligence report by
Ernst & Young Ghana, and a response by the due diligence team to comments on the draft reports by the GEMAP
financial controller at the FDA.
F Sections 44(1) and (2)(b) of the PPCA call for companies found to be colluding with each other to be banned from
participating in public procurement for up to six years.
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5. Breach of a Public Procurement and Concession Commission decision

Following the due diligence process, the Government set up a bid evaluation panel to assess the
companies’ bids on the FMCs and recommend the provisional winners® to the Inter-Ministerial
Concessions Committee (IMCC). The IMCC makes the final decision as to which companies will be
awarded concessions. The law requires that contracts should be awarded to the companies that had
performed the best."

In the second round of bid allocation the IMCC awarded FMC K to International Consultants Capital
(ICC). A second company that bid on FMC K, Southeast, protested. It filed a complaint with the
Independent Complaints, Appeals and Review Panel, an oversight body contained within the Public
Procurement Concession Commission with legal jurisdiction to review concession awards.! On 19
September 2009, the Review Panel sided with Southeast, declaring that Southeast, and not ICC should
be awarded FMC K.’ However, in contravention of the law the Review Panel’s decision was ignored. On
23 September 2009, the Legislature ratified ICC’'s FMC K contract, and the President signed and
approved the contracts one week later. On 15 October 2009 the extra-legal actions of the Legislature
and Executive were given an ex post legitimacy as the Liberian Supreme Court denied petitions for writs
of prohibition that Southeast and two additional companies had brought regarding the incorrect awards.

It should be noted that neither ICC nor Southeast should have been able to win FMC K. As discussed in
section 2, ICC transferred 92.5% of shares the day before they submitted their bid but failed to go
through pre-qualification again. Southeast should also have been banned from participating in public
procurement due to its collusion with Atlantic, discussed in section 4. The failure either to implement the
Review Panel decision or to ensure that only companies who have not breached the forest law and
regulations are allowed to win concessions sends a worrying signal that the Government of Liberia is not
fully committed to establishing the rule of law in Liberia.

6. Violations of National Forestry Reform Law provisions on private land

The Liberian Government has allocated two TSCs and one FMC on land owned by local communities in
Gbarpolu Country® in direct violation of the National Forestry Reform Law" and with potentially negative
consequences for local communities. Following complaints from local communities, direct negotiations
with the President were held and the FDA publically acknowledged that the land is deeded to the
communities.™ The Government assured the community that it would respect the land deeds and in
return the communities withdrew their complaint and permitted logging.

C. PROBLEMS OUTSIDE THE ALLOCATION PROCESS

7. Violation of the National Forestry Reform Law and Public Procurement and Concessions Act
potentially result in losses to the state of US$50 million
Once logging companies have been awarded a concession, the NFRL and regulation 107-07 requires
that companies must pay a series of taxes for use of the contract. These include a land rental fee, which
consists of area fees and bid premium fees (paid by all concessionaires, based upon what they bid for
the concession), and a stumpage fee."" The NFRL and Regulation 107-07 do not specify that the land
rental payments are due each and every year, but the bid documents specify that the land rental would
be paid each and every year for the 25-year life of the contract.

© The list of provisional winners was based on a quantification of the evaluation criteria contained in the bid
document.
" Section 65(1) of the PPCA requires that the contract is awarded to the highest bidder meeting all the pre-
qualification requirements.
IAccording to section 127(b) of the PPCA, “The panel can revise or amend an unlawful decision of any
procurement or concession entity.”
J According to section 128(3) of the PPCA, “the decision of the review panel shall be final and may be appealed
only in a court of competent jurisdiction.”
K Bokomu and Gou Nwolaila Districts in Gbarpolu County in North West Liberia were once a single chiefdom
(Bokomu Chiefdom) which bought back its land from the Government of Liberia on 20 June 1956 through a Public
Land Sale Deed.
L Sections 5.3(b)(ii) and 5.4(b)(ii) of the NFRL prohibit the granting of FMCs and TSCs on private land and section
5.6 states that if the interest is on private land, written consent from the land owner must be received.
" Public Land Sale Deeds are documents which establish the purchase of public land.
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The FDA changed the land rental payment terms of the first three FMCs after the companies had signed
the contracts but before their submission to the President for signature and ratification by the National
Legislature.'” There does not appear to be a rational explanation as to why the FDA chose to do this as
the companies had agreed to pay the required fees when they bid on the FMCs, and were now
contractually bound to pay. Payments were changed from an annual payment made each year for 25
years, to a one-off payment in the first year that was intended to be one twenty-fifth of the amount due
over the 25 years.'® This would have cost the Government US$50 million, the communities US$14
million and the counties US$14 million, over the 25-year period. The UN expert panel report states that
this appeared to be a serious violation of the NFRL and the PPCA." The FDA reversed this decision
after it was made public.

In the four recent FMCs the FDA again gave companies the option to pay either an annual fee or a one-
time payment (based on the total amount due over 25 years with a discount factor of 20%)."” No
companies chose to pay the one-off fee option, but there remain persistent rumours that companies will
seek to renegotiate the land rental payment terms in their favour.'® Given the expected revenue
generated from logging in the Government of Liberia’s Poverty Reduction Strategy'’ and revenue
generation being given as a primary rational for logging, it is inexplicable that the FDA proactively tried to
reduce statutory fees and taxes.

8. Failure to establish and make public a list of individuals to be debarred or suspended from
entering the forestry sector

Following the 2005 review of existing forestry concessions, in February 2006 the President issued
Executive Order No.1 which instructed the FDA to establish a list of individuals who should be debarred
from the forest sector for aiding and abetting civil disturbances, and a suspension list of those who
defaulted on their financial obligations to the Government of Liberia. The first and second pre-
qualification evaluation panels also recommended the establishment of a debarment list, and regulation
103-07 requires that decisions to debar individuals be published in the newspaper. The Managing
Director of the FDA sent a letter dated 21 October 2008 to the UN expert panel'® indicating that the FDA
had circulated a debarment list to the Ministry of Finance and Liberian TRC. However, to date the FDA,
the Ministry of Finance and the TRC have not been able to confirm in public the existence of such a list
or its publication, and debarment decisions been not been published in a newspaper as required by FDA
regulations. Given the role that some logging companies played in Liberia’s conflict and legal obligation
established under the Executive Order No. 1 and regulation 103-07 it is vital that the FDA establish and
publish a debarment list and a suspension list.

9. Violation of the Government of Liberia’s moratorium on timber exports

The United Nations Security Council (UNSC) confirmed the lifting of sanctions on Liberian timber in
October 2006, although the Government of Liberia imposed its own moratorium on all timber exports. On
30 March 2007, the first shipment of timber after sanctions left for Morocco containing illegally-sourced
hardwood timber from pit-sawing activities, violating the Government’s own moratorium. Elaborate steps
were taken to conceal the true contents of the shipment.

Two months prior to the export of the illegal timber, a local trader, Aditco, requested that the FDA allow a
shipment of wood samples to Morocco.'® The FDA refused to allow the shipment as they could not
establish that it was legal. However, customs gave permission for the export nonetheless. The company
made a pre-shipment inspection request and payment to the Bureau of Veritas (Bivac), which was
contracted to inspect the cargo. The description of the contents of the shipment was changed by the
exporter, Cissee Abdoulaye, to scrap metal, although at that time there was also a prohibition of the
export of scrap metal. A forged letter from the Deputy Minister of Justice was produced that supposedly
exempted the shipment from the prohibition. The shipment went ahead containing illegal hardwood
timber from pit-sawing. Bivac reported that the timber shipment left without inspection.

N Bivac is an institution contracted by the Ministry of Finance for the inspection of cargoes coming in and going out
of the country. They authenticate the actual duty payment as well as the quantity and quality of the cargoes while
entering and leaving the country. For further information, see:
http://www.nationalportauthorityliberia.org/npa_clearing_and_forwarding_procedure.htm.
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In the June 2009 UN expert panel report,?° the panel noted that an employee of the Ministry of Justice
had been dismissed as a result of this violation. The FDA was aware that the shipment was illegal yet
failed to stop it and has not demonstrated that it has taken any steps to investigate the violation. No
prosecutions have ensued. The company that shipped the timber, Edgail Incorporated, has since been
pre-qualified to bid on forestry concessions. The failure of the FDA to stop the illegal export of pit-sawn
timber sends a worrying signal that the FDA is not fully committed to establishing the rule of law in
Liberia.

10. Failure to follow due process on abandoned logs

Following the imposition of sanctions on timber during the civil conflict and an increase in the intensity of
the conflict, some logs were abandoned by companies. The Government of Liberia has sought to
generate revenue through the auction of these logs.

Two auctions of abandoned logs were held in Buchanan and Sanniquellie in December 2007. Unitimber®
won both auctions.?' There was very little public notice for both auctions. The Buchanan auction of 3,897
m? of ekki wood was advertised on 27 December 2007 and took place on 31 December 2007.%

Global Witness investigations in Liberia in April 2008 found that errors in the calculation of required fees
for the sale of the abandoned logs almost resulted in the loss of up to US$575,538 of revenue for the
state (see below). Global Witness wrote to the President and the FDA on the 17 June 2008 highlighting
concerns with the process and calling on the Government to halt the imminent shipment of logs by
Unitimber.?®* The FDA wrote to Global Witness on 23 July 2008 and said that it shared Global Witness’
concerns on the potential loss of revenue to the state and therefore stated that it had stopped the
shipment of logs.?*

Companies were not initially required to pay stumpage fees on these abandoned logs.?® The error was
brought to the attention of the Managing Director of the FDA and they began to retroactively assess
stumpage fees on abandoned logs.?® However, the FDA then classified all abandoned logs as class C,?’
which commands the lowest price and stumpage fee,?® despite the fact that the logs in Buchanan were
ekki, which according to schedule | of FDA regulation 107-07, is class A timber.?® Had the timber been
correctly designated as class A, the FDA would have received US$262 per m®F free on board (FOB),
instead of US$137 per m® demanded by the FDA.*

This misclassification of timber as class C affected the stumpage fee charged. FDA regulation 107-07
provides that there is a stumpage fee payment of 10% of the market value for class A (ekki), while the
stumpage fee for class C is 2.5%.%' This misclassification reduced the stumpage fee from 10% to 2.5%
of the FOB value.

The panel reported that for the ekki wood auctioned in Buchanan at the FDA’s price of US$137 per m*
the state would have received US$533,930 for the total value and US$13,348 in revenue for 2.5%
stumpage (based on the FDA'’s classification of the timber as class C timber). This is considerably less
than US$1,020,742 the state would have received for the total value based on the ITTO market value for
class A timber and US$102,074.29 in revenue it would have received based on 10% stumpage.®

Unitimber was also allowed to buy 6,088.56 m® of additional ekki abandoned logs in May 2008,% without
having to bid at auction as required under regulation 108-07.3* The sale of the additional logs was at the
original low auction price of US$15.81 per m® generating US$96,260.14 for the state.®® The logs were
potentially worth between US$834,132 (at the FDA price of US$137 per m*) and US$1.595 million (at the
ITTO grade A price of US$261.91 per m®) on the world market.*® The sale without an auction was not
corrected and therefore does not appear to conform to the requirement of regulation 108-07.%

© Unitimber is partly owned by Wael Charafeddine, whom the President asked the FDA to put on a list of people
debarred from entering the timber industry.

P The Panel stated that the ITTO spot price for grade A timber was US$262 per m®. The Panel reported that,
mstead of applying the ITTO prices, the FDA set the free on board (FOB) value at US$137 per m°.

@ Had the lower grade of BC/C based on ITTO market value been applied, the state would receive US$741,267 in
total and US$74,126.72 for a 10% stumpage fee. United Nations Security Council, “Report of the Panel of Experts
on Liberia,” S/2008/371, 12 June 2008, page 48.
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The Government of Liberia has said that the country desperately needs the revenue and jobs provided
through the restarting of the logging sector. However, the failure of the FDA to correctly classify the
abandoned logs or originally impose a stumpage fee lost the Government much needed revenue.

11. lllegal deal on payment of tax arrears

Both sets of due diligence reports demonstrated that many of the logging companies did not have the
financial capacity that was required by law. This legal requirement is to ensure that companies have
sufficient revenue to operate in accordance with the law and pay the required taxes. Contrary to the
Government’s rationale for the pursuit of industrial scale logging of job and revenue creation, companies
that did not have the financial capacity to operate were awarded concessions. Unsurprisingly, as of the
publication of this memo three logging companies have still not paid in full.

Rather than cancelling the contracts of the companies who could not pay, the Government of Liberia has
instead offered those companies in arrears a payment deal. Companies would pay 50% of their
remaining taxes by 31 January 2010 and be given a forest harvesting certificate to operate, but would be
unable to export until the remaining 50% was paid by 31 March 2010. Companies’ contracts would be
cancelled if they failed to pay the outstanding balance. This offer of a payment plan had no legal basis
under the NFRL.

Despite the deal offered in early February 2010, the bar was once again moved at the end of the month.
In a press release dated 26 February 2010,%® the FDA stated that it had “relaxed the law” due to the lack
of payment of the bid rent premium and had given all companies in arrears up to the 8 May 2010 to pay
the outstanding balance otherwise their contracts would be terminated. Again, this payment plan had no
legal basis under the NFRL. Given the dependence of the Government of Liberia on revenue from timber
it its current budget,” it is questionable why the Government would allow the relaxation of the law for
companies that are not fulfilling their financial obligations. Global Witness spoke to the Managing
Director of the FDA on the 10 May 2010 who said that two companies had asked for an extension until
the 31 May 2010, but that the FDA Board had yet to make a decision.*® The FDA Board is due to meet
on 13 May 2010. Global Witness was told that three companies are still in arrears as of 10 May 2010.%°

It should be noted that the fees due on 8 May 2010 are for land rental for 2009. In July 2010, the
companies will owe their land rent for 2010. If companies struggled to pay the taxes due for 2009, it is
questionable whether they will be able to pay those owed in 2010 as only one logging company has
started felling and three companies are carrying out pre-felling preparation.

12. The Community Rights Law weakened controls on the allocation and management of logging
concessions in spite of its original intent to empower community oversight

The 2009 Community Rights Law (CRL) weakened controls on the allocation and management of
logging concessions and undermined environmental safeguards that were required under the National
Forestry Reform Law. The CRL created ‘Medium-Scale’ concessions between 5,000 and 49,999 ha, and
changed the terms of the TSCs. Under the CRL, TSCs and Medium-Scale concessions can be awarded
without a competitive bidding process and can be negotiated directly with a committee from communities
in the concession area which could potentially be controlled by members of the legislature. There is a
risk that people who live in the forests will be disenfranchised by Monrovia-based leaders, sitting on the
committees, who could control the contract negotiations with logging companies.

Medium-Scale concessions are up to 49,999 ha, have limited environmental controls and can be clear
cut. In contrast, under the NFRL only four percent of a 50,000 ha FMC may be logged each year.
Companies could try to obtain several “separate” Medium-Scale concessions next to one another, which
has been done with TSCs,® giving a single concessionaire a concession the size of an FMC; this would

R The Government of Liberia expects 10 % of the total revenue projected for the FY2009 2010 to be generated by
the FDA. Republic of Liberia, Draft National Budget, July 1 2009 to June 30 2010, page 478.

S The concessions TSC A-9 and TSC A-10 border one another. B&V Timber Company has been awarded TSC A-9
(see http://www.leiti.org.Ir/doc/contracttimber4.pdf) and has negotiated for the award of TSC A-10. TSC A-2 and
TSC A-3 also share a border. Tarpeh Timber Corporation (TTC) has been awarded TSC A-2 (see
http://www.leiti.org.Ir/doc/contracttimber3.pdf) and while TSC A-3 remains dorman,t the FDA has previously
discussed awarding the concession to (TTC). For additional information on the TSC’s relative locations, see
http://www.fda.gov.Ir/content.php?sub=Publications%20and%20Documents&related=Media%20Center.
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avoid an FMC’s environmental safeguards and allow the clear cutting of the forest. Such concessions
would devastate forests and the people who depend upon them.

13. Huge, single-sourced concessions

The Government is in the process of negotiating two massive single-sourced concessions. According to
the PPCA, a concession may be sole sourced if the concession requires specialized expertise or
research that is only available to one specific bidder or only one person is prepared to undertake, if one
bidder holds a patent which is required for the concession, or it is in the national interest, defence or
security not to have more than one bidder.*' It is Global Witness’ opinion that neither of the concessions
that the Government of Liberia is moving forward with fulfil the requirements under the PPCA.

One 400,000 ha carbon concession is currently being negotiated with a UK-based company. The
company has no experience of carbon trading and has forwarded a proposal that in its current form
would very likely increase carbon emissions, would not sufficiently protect community rights and would
not ensure sufficient revenue for the Government of Liberia. The contract is being negotiated without
reference to Liberia’s engagement with various agencies related to REDD (Reduced Emissions from
Deforestation and Degradation). Liberia is also in the process of negotiating a single-source 240,000 ha
palm oil concession with Indonesian global palm oil giant Golden Agri-Veroleum in South East Liberia.
There is no guarantee that the concession is on degraded land and there is a risk that it overlaps with
existing and proposed FMCs. This means that there is a risk that forested areas could be included in the
concession, which would lead to their deforestation. It is good practice for all concessions, particularly
ones as big as these, to be competitively bid to ensure that the company with the best financial and
technical proposal and a good track record receives the contract. Instead, by moving forward with these
concessions, the Government of Liberia risks jeopardising its international reputation, its forests and the
livelihood of those that depend on them.

D. LOOKING FORWARD

The urge to fast-track the restarting of logging has led both the Liberian Government and donor
community to overlook legal breaches, irregularities, evidence of corruption and poor governance in the
forestry sector. Local and international civil society and the UN expert panel have highlighted numerous
irregularities in the process of allocating forestry concessions and broader problems in the forestry
sector. However, the Government has not addressed most of these irregularities or held those
responsible to account for the most serious breaches such as the illegal timber export or the change in
the land rental fees which almost resulted in a loss of US$50 million in revenue for the state. Whilst we
all hope that the timber sector in Liberia today is different from Taylor’s time, the failure to uphold the rule
of law in the sector and lack of accountability is worryingly similar.

The failure to apply the rule of law has meant that the sector is restarting with concessions that were
illegally awarded, with companies that do not have the requisite technical and financial capacity, and the
worrying trend that the Liberian Government is willing to break the law when it feels that it is necessary,
for example for political and financial expediency. Experience tells us that such poor governance with
regard to natural resource exploitation opens up the sector to corruption and resultant revenue loss to
the state, not to mention loss of the resources themselves. It vital that these issues are addressed before
widespread logging commences in Liberia and the Government allocates another 600,000 ha in
concessions over the coming year. If the Government fails to address the significant problems within the
sector it will not generate the revenue the country so desperately needs and is predicted in its Poverty
Reduction Strategy.*? For the donor community, it is vital that their investment is protected and that the
revenue already spent is not been wasted at best, or used to support a sector which has the potential to
once again undermine economic progress, human rights and national stability.
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