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Request for Inspection

Republic of Peru: Boosting Human Capital and Productivity Development Policy
Financing with a Deferred Drawdown Option (P156858)

Notice of Non-Registration
Summary

1. In accordance with paragraph 17 of the Resolution® establishing the Inspection Panel
(the “Panel”), I hereby inform you that on October 13, 2017, the Panel received a Request for
Inspection (the “Request”) of the Republic of Peru: Boosting Human Capital and Productivity
Development Policy Financing with a Deferred Drawdown Option Program (P156858) (the
“DPF” or the “Program”).

2. The Request was submitted by the leaders of two local indigenous organizations,
claiming harm caused by Law No. 302302, allegedly supported by the above-referenced DPF
operation. The Requesters claim that this law has reduced or eliminated Peru’s capacity to
guarantee the territorial rights of indigenous peoples and to provide regulatory oversight of the
extractive industry. They specifically refer to increased oil spills that have caused damage to
forests, health issues, loss of clean water and food, economic and physical displacement, and
loss of cultural resources and livelihoods in the affected communities, particularly of indigenous
peoples.

3. After conducting its due diligence, speaking to the Requesters’ representative and
Management, and receiving additional clarifications from Management, the Panel is not
registering this Request for Inspection.

1 The World Bank Inspection Panel, International Bank for Reconstruction and Development, Resolution No.
IBRD 93-10 (referred to as the “Resolution”).
2 Law No. 30230, dated July 12, 2014.

1818 H Street, N.W., Washington, DC 20433



The Program

4, The Program supports the Peruvian National Competitiveness Agenda of 2014-2018
and the National Education Project to 2021, and aims to support Peru’s efforts to foster
productivity growth through “measures targeting key productivity constraints by enabling the
improvement of the quality of human capital, fostering competition pressures, and facilitating
trade.”® The World Bank’s 2015 report titled Peru - Building on Success - Boosting Productivity
for Faster Growth, which among other studies serves as the analytical underpinning of the
Program, found that while productivity improvements already were an important driver of
Peru’s economic growth, “in the next stage of convergence, and under the new external
conditions, a larger contribution to economic growth will have to come from productivity.”*
The report explains that there is strong evidence at the firm level that markets in Peru tend to
misallocate labor and capital into less productive workplaces. The report concludes that overall
productivity could be increased by up to 130 percent, “but that in turn requires deepening
reforms in selected areas.”®

5. The main policy pillars and objectives of the DPF are to support Peru’s efforts to boost
human capital and productivity by: (i) enhancing the education policy framework to enable
better quality of skills; (ii) facilitating the entry, operation, and exit of firms; and (iii) reducing
transaction costs in trade.® The Program includes 10 prior actions implemented through several
different legislative and administrative actions of the Borrower.

The Request

6. The Request was submitted by Edwin Montenegro, President of the Organizacion
Regional de las Pueblos Indigenas de la Amazonia Peruana (ORPIAN), and Jorge Pérez,
President of the Organizacion Regional de las Pueblos Indigenas del Oriente (ORPIO),
represented by César Gamboa Balbin, Executive Director of the organization Derecho,
Ambiente y Recursos Naturales (DAR). The Request is attached to this Notice as Annex 1.

7. The Requesters claim that the DPF reported the passage of Law No. 30230 as “an
accepted prior action” before Peru could receive Bank financing.” They allege that, although
this law aims at promoting investments and tax reform, and the simplification of doing business
in Peru, it significantly weakens environmental and social regulations.® The Requesters claim
that the law “has reduced or eliminated the borrower's capacity to 1) guarantee the territorial
rights of indigenous peoples and 2) prevent local communities from being affected by oil spills
and other environmental harms caused by extractive industries.”® In particular, according to
the Requesters:

3 Program Document for a Proposed Loan to the Republic of Peru, January 16, 2016, p. 1 and 12.

4 Peru - Building on Success - Boosting Productivity for Faster Growth. The World Bank Group, 2015,
p. 11.

°1d, p.11.

& Program Document, p. iv.

" Request for Inspection, p. 1.

81d, p.1 and 3.

°1d, p. 1.
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e Atrticle 19 of Law No. 30230 had led to a reduction in the potential fines against
companies operating in Peru for environmental infractions such as oil spills*® and, in
doing so, weakens environmental and social outcomes “by removing incentives for
businesses operating in Peru to comply with environmental laws.”*! The definition of
a "recurring offender" was also changed to only include companies that repeat
infractions within the same six-month period, so that “[e]very six months their slate is
wiped clean, and infractions committed more than six months ago are forgotten.”*?

e The shortened review period for environmental assessments to 45 days and changes in
land policies introduced in Articles 20 to 22 of the law have “reduced incentives for oil
companies to strictly comply with environmental standards.”*®

e Atrticles 45 to 51 of the law have caused the “weakening of indigenous peoples’ land
tenure rights.”**

8. The Requesters state that since 2014 there have been numerous oil spills in the Peruvian
Amazon and “infringements have increased by 62% in the mining sector and 14% in the
hydrocarbon sector, following the passage of this law.”*® In particular, on January 25, 2016,
an oil spill occurred in Chiriaco in the Amazonas region that affected up to 6,000 people in
surrounding communities, with 45 different indigenous communities reporting health
impacts.'® The Request also states that, on June 30, 2014, another oil spill occurred near the
community of Cuninico, which affected over 20,000 indigenous families in the Urarinas
district, causing health problems, a reduction of fish and farmland and other impacts.'’
According to the Requesters, there is “evidence that these oil spills have occurred as a result
of an outdated and crumbling oil pipeline that is in dire need of maintenance.”*® In the
Requesters’ view, “with reduced fines for environmental infractions such as oil spills, oil
companies [...] no longer have a strong incentive to invest in oil pipeline maintenance.”°

0. The Requesters claim that the environmental impact of Law No. 30230 was not
properly assessed,? even though the World Bank, given that the law was passed in July 2014,
“had ample time to review the possible effects of this law on the environment, forests, and other
natural resources of Peru prior to granting the Development Policy Loan in early 2016.”%

01d, p.2.

1d, p. 3.

21d, p. 3.

¥d, p.2.

41d, p.3.

51d, p. 4.

%61d, p. 4.

71d, pp. 4-5.

81d, p.5.

191d, p. 6. According to the Requesters, Law No. 30230 has been recognized by the Peruvian government as
having caused harm to the environment and indigenous communities. Almost three years after the law was
passed the congress of Peru voted overwhelmingly to repeal Article 19 of Law 30230. (p. 4).

20 The Request quotes the Program Paper, which states that "[t]he specific policies supported by the DPF-
DDO are not likely to have significant effects on Peru's environmental resources (e.g. forests, water
resources, etc.) and natural habitats" (p. 29) and that "Peru has adequate environmental controls in place
and environmental legislation and regulations are aligned with good international practices” (p. 29).

2L Request for Inspection, p. 7.
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The Requesters state that they believe that the Bank’s Operational Policy 8.60 on Development
Policy Financing (OP 8.60) ““is not a sufficient environmental and social safeguard.”?2

10. The Request states that the World Bank needs to compensate community members
harmed by the Program, some of whom needed to leave their homes, which were too close to
the oil spills and therefore no longer habitable. They explain that the harms that need to be
compensated include impacts on community members’ health, livelihoods, loss of cultural
resources and others.

Panel’s Observations and Determination

11. In accordance with its Operating Procedures?, after receipt of the Request on October
13, 2017, the Panel issued a Notice of Receipt on its website on October 17, 2017.%* The Panel
conducted its due diligence by reviewing the information contained in the Request and Program
documents. The Panel, on October 13, 2017, met with the Requesters’ representative to better
understand the concerns and to share information about the Panel’s mandate and process. The
Panel also met with Bank Management on October 25, 2017, and received written clarifications
from Management on November 8, 2017 (attached here as Annex 2).

12. According to Management, Law No. 30230 is an omnibus legislation that contains a
large number of different legislative initiatives ranging “from competition policy, to tax policy,
to customs administration, to private investment promotion, to public finance administration,
and to disaster risk management, among others.”%

13. Management explains that, “[u]nlike in some other operations where approval or
submission of legislation to Congress might be a prior action,” in this DPF, “the Bank
supported only specific policy and institutional actions related to productivity growth.”2 Three
sections of Law No. 30230 - concerning modifications to the value-added tax, modification to
the law on administrative procedures, and a temporary provision derogating customs stamp
duties - were accepted as supporting evidence of compliance with the related prior actions.
Management explains that the same sections “could as well have been enacted independently
of the omnibus law through the issuance of separate pieces of legislation or regulations and
still be considered supporting evidence.”?

14. As an example, Management indicates that prior action #6 supported the strengthening
of INDECOPI?®® by enhancing its enforcement role to prevent local governments from
imposing illegal bureaucratic barriers on firms. Management explains that this goal was
achieved through the issuance of a new decree (Decree 1212), the amendment of Law No.
27444 (as evidenced by Articles 16 and 17 of Law No. 30230) and the amendment of Decree-

21d, p. 7.

Z3http://ewebapps.worldbank.org/apps/ip/PanelMandateDocuments/2014%20Updated%200perating%
20Procedures.pdf

24 http://ewebapps.worldbank.org/apps/ip/Pages/ViewCase.aspx?Caseld=129

25 Management Clarification Note, p. 1.

%1d, p.1.

271d, pp.1-2.

28 INDECOPI (Instituto Nacional de Defensa de la Competencia y de la Proteccion de la Propiedad
Intelectual) is the Peruvian National Institute for the Defense of Free Competition and the Protection of
Intellectual Property.



http://ewebapps.worldbank.org/apps/ip/PanelMandateDocuments/2014%20Updated%20Operating%20Procedures.pdf
http://ewebapps.worldbank.org/apps/ip/PanelMandateDocuments/2014%20Updated%20Operating%20Procedures.pdf
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Law No. 25868 (as evidenced by Article 18 of Law No. 30230). In Management’s view, “the
action did not support new policy setting, but rather the agency’s power to enforce existing
country law. Moreover, said policy action does not include, or is not linked to, any issues
related to environmental regulation or regulations on Indigenous Peoples rights.”%

15. Management explains that, in compliance with OP 8.60, the Bank had analyzed
whether the policies supported by the Bank were likely to cause significant poverty and social
impacts, especially on poor and vulnerable groups, or effects on the environment. The Bank
team concluded that the poverty and social impacts are expected to be positive or poverty-
neutral in the short term and positive over the medium term. The Bank also determined that the
actions supported by the DPF “would not have any significant environmental effects.”*

16. The Panel notes that according to OP 8.60 “[t]he Bank determines which of the policy
and institutional actions the Member Country has committed to take are critical for the
implementation and expected results of the program supported by the development policy
operation.”®* With regard to the Program in discussion, the Bank made such a determination
by enlisting the Borrower’s prior actions relevant to the Program in the Program Document
and the Loan Agreement®2, under the corresponding pillars. The following prior actions refer
to Law No. 30230:

e Pillar 2: Facilitating the entry, operation and exit of firms. Prior Action #6: “The
Borrower has taken measures to limit the discretion of all government bodies to impose
regulations and administrative procedures outside the national legal framework, by
strengthening INDECOPI’s power to sanction non-compliance with the national legal
framework, as evidenced by the enacting of Law No. 30230 [...].”%

e Pillar 2: Facilitating the entry, operation and exit of firms. Prior Action #7: “The
Borrower has taken measures to simplify the withholding regime for VAT payments to
reduce operating costs for firms, as evidenced by the enactment of Law 30230 [...].”3

e Pillar 3: Reducing transaction costs in trade. Prior action #9: “The Borrower has
improved the customs regime through: (i) the modernization of the Borrower’s Custom
Law [...]; and (ii) the elimination of all stamp duties for Customs Declaration reducing
transaction costs and in alignment with the Bali WTO Trade Facilitation Agreement, as
g;/idenced by the enactment of Legislative Decree No.1235 [...] and Law 30230 [...].”

17. The Panel notes that the Bank’s Program is neither supporting Law No. 30230 as a
whole, nor is it supporting any of the provisions of Law No. 30230, which the Requesters allege
cause negative impacts to the environment and land rights (Articles 19-23, 36, 38, 39, 40 and
42-51 of Law No. 30230). It is the Panel’s understanding that the references to Law No. 30230

2% Management Clarification Note, p. 2.

01d, p. 1.

31 OP 8.60, art. 12.

32 |_oan Agreement between the Republic of Peru and the IBRD, April 4, 2016, p.5.
33 Loan Agreement, p. 6.

31d, p. 6.

% 1d, p. 6.
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- as well as those to many other legislative and administrative acts - in the Program document
are exclusively those supporting specific prior actions within the framework of the Program’s
objectives. Both the reduction of bureaucratic barriers associated with the powers of
INDECOPI and the withholding of VAT, as well as the modernization of the Custom Law and
elimination of stamp duties, are clearly aimed at reducing transaction costs in trade and
increasing competition.

18. The Panel also understands that the Bank has conducted an assessment of the social
and environmental impacts of the Program and has determined that there is no expectation of
a negative impact in the short or long term. Since the Bank Program does not support the
enactment of Law No. 30230 as a prior action, but rather, specific articles within it unrelated
to the claim, the Panel has determined that it is not possible to identify a Bank program
plausibly linked to the Request, and therefore deems it inadmissible.

19. While the Panel determined that the alleged harms are not linked to the Bank Program
in this particular case, it notes that in the case of Development Policy Financing in general
serious social and environmental impacts could occur, and in accordance with OP 8.60 the
Bank needs to conduct adequate assessments of the risks and impacts of the policies supported
by its operations and propose appropriate mitigation measures.

20. In light of the foregoing and in accordance with the Panel Resolution, its Clarifications,
and its Operating Procedures, and after reviewing the information gathered through its own due
diligence and received from Management, the Panel is not registering the Request for Inspection
given the absence of a plausible link between the Request’s claims of harm and the Bank-
financed Program.

Yours sincerely,

£y

Gonzalo Castro de la Mata
Chairman

Attachments

Mr. Jim Yong Kim, President
International Bank for Reconstruction and Development

The Executive Directors and Alternates
International Bank for Reconstruction and Development

César Gamboa Balbin, Executive Director of the organization Derecho, Ambiente y Recursos
Naturales (DAR)
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Clarification Note to Inspection Panel
on the Peru Boosting Human Capital and Productivity DPF-DDO (P156858)

This DPF supports Peru’s policy reforms in the areas of (i) enhancing the education policy
framework, (i) facilitating the entry, operation, and exit of firms to foster competition, and
(i) reducing transaction costs in trade. Specifically, the policy and institutional actions
supported the recruitment of qualified teachers in disadvantaged areas, extending the school-
day model, creating a directorate for school infrastructure, and ensuring quality standards of
universities. They have also supported reductions in firms’ cost of entry, exit, taxes
(particularly compliance costs of VAT), improvements in accreditation systems/institutions for
accessing foreign markets, and strengthening the independence of Peru’s competition authority
(INDECOPI).

These specific actions constitute the program of prior actions supported by this Bank loan, as
detailed in the Legal Agreement and Letter of Development Policy (LDP), and described more
broadly in the Program Document (PD). These actions were achieved by the Borrower (as
evidenced by its supporting documentation) prior to the presentation of this DPF operation to
the Board of Executive Directors for approval in accordance with Bank policy (OP 8.60).

In compliance with OP 8.60, the Bank team analyzed whether the specific policies supported
by the Bank’s operation were likely to cause significant (i) poverty and social impacts,
especially on poor people and vulnerable groups, or (ii) effects on the Member Country’s
environment; and determined that was not the case. The poverty and social impacts of the prior
actions are expected to be either positive or poverty-neutral in the short term (as the Program
Document explains), and to be positive over the medium term. With respect to the
environmental aspects, the Bank determined that actions supported in this DPF would not have
any significant environmental effects.

. We have not received or seen the official request submitted to the Inspection Panel. Based on
the meeting with the Inspection Panel on October 25, 2017, and the description of the claim
on its website, we assume that the request stems from discussions local NGOs had in Peru
referring to specific environmental/land provisions of the omnibus legislation No. 30230.
Those environmental/land provisions are included in separate chapters of Law 30230 and are
outside the scope of this DPF.

Law No. 30230 is an omnibus legislation that contains a large number of different legislative
initiatives—in total, 18 chapters with 67 articles, each enacting or amending provisions in
different, and in many cases unrelated, policy areas. The areas covered by this omnibus
legislation (No. 30230) range from competition policy, to tax policy, to customs
administration, to private investment promotion, to public finance administration, and to
disaster risk management, among others. Unlike in some other operations where approval or
submission of legislation to Congress might be a prior action, in this DPF, approval or
enactment of the omnibus legislation as a whole was not a prior action. The Bank supported
only specific policy and institutional actions related to productivity growth. Three sections of
said law (modifications to the value-added tax, modification to the law on administrative



procedures, and a temporary provision derogating customs stamp duties) were accepted as
supporting evidence of compliance of said actions, and these sections could as well have been
enacted independently of the omnibus law through the issuance of separate pieces of legislation
or regulations and still be considered supporting evidence. These sections amended existing
legislation that define competition and tax policy in Peru (Articles 9, 16 and 17, 18, and the
Second Complementary Annulment Provision (Disposicion Complementaria Derogatoria
Segunda) amend Law No. 29173, Law No. 27444, Decree-Law 25868, and Law No. 27973,
respectively).

Omnibus legislation is very common in Peru (as it is in other countries). It is used to bundle a
large number of different legislative initiatives and proposals across a wide range of different
areas, as well as amendments to, or derogation of, different laws, in one omnibus bill. That is
why, when the Bank supports policy actions in DPFs in Peru, the operational and LEG teams
work very closely and are very specific about prior actions’ wording in our legal agreements,
so that they cover only the reforms the Bank supports.

Compliance by the Borrower with some of the policy or institutional actions was evidenced by
the passage of new legislation or new regulations. In other cases, compliance of supported
actions was evidenced by amendments to existing pieces of legislation. For example, prior
action No. 6 supported the strengthening of INDECOPI, which was achieved through the
issuance of a new decree (Decree 1212), the amendment of Law No. 27444 (as evidenced by
Articles 16 and 17 of Law No. 30230) and the amendment of Decree-Law No. 25868 (as
evidenced by Article 18 of Law No. 30230). The policy action supported was focused on
enhancing the enforcement role of INDECOPI, which is the anti-trust/competition body of the
country, to prevent local governments from imposing illegal bureaucratic barriers on firms.
The action did not support new policy setting, but rather the agency’s power to enforce existing
country law. Moreover, said policy action does not include, or is not linked to, any issues
related to environmental regulation or regulations on Indigenous Peoples rights.

As regards the question of the basis for indicating in paragraph 46 (page 19) of the PD that
Law No. 30230 is supported by this operation, it is important to clarify that the sentence
conveys that said law contained provisions which served as supporting evidence of compliance
of prior action No. 6. It is also important to consider the context of the same sentence where
that law is mentioned, as well as the rest of paragraph 46, which goes into detail of how prior
action No. 6 would specifically strengthen INDECOPI. It is also important to consider the
results envisaged under this operation in Annex 1-Policy and Results Matrix, which are used
to ex-post assess the DPF. They include a reduction of bureaucratic barriers associated with
the action of INDECOPI, the average amount of monthly VAT withholdings, and a reduction
in the time to clear imports through customs, that is, in addition to the result indicators related
to education policy and quality of skills.

The analytical underpinning of this DPF and the Bank engagement are clearly stated in the PD.
The Bank could not (cannot) support all the reforms that take place in the country at certain
periods of time, including through omnibus legislation. As with other countries, the Bank
engages and supports specific policy or institutional actions based on our analytical work and
policy dialogue. In the case of this loan, the engagement was clearly limited to productivity



growth (i.e., quality) and not investment (i.e., quantity). As highlighted at the outset, the PD
defines three specific areas of productivity growth that are targeted by this DPF—the quality
of human capital, fostering competition pressures, and trade facilitation. These three areas have
been identified as critical productivity growth constraints in Peru in the Bank’s analytical work,
most notably the 2015 Peru Flagship “Building on Success—Boosting Productivity for Faster
Growth.” Moreover, the Bank has a long-standing dialogue and engagement supporting
INDECOPI through technical assistance on the effectiveness of competition policy.
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