MANAGEMENT RESPONSE TO THE
REQUEST FOR INSPECTION OF THE
KENYA: NAIROBI METROPOLITAN SERVICES
IMPROVEMENT PROJECT (P107314)

Management has reviewed the Request for Inspection of the Kenya: Nairobi Metropolitan
Services Improvement Project (P107314), received by the Inspection Panel on April 12,
2019 and registered on May 13, 2019 (RQ19/02). Management has prepared the following
response.
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EXECUTIVE SUMMARY

Management has carefully reviewed the matter and concluded that the concerns raised
in the Request for Inspection are not related to the Nairobi Metropolitan Services
Improvement Project (NaMSIP). The Request does not cite NaMSIP or any activities
supported by NaMSIP. Management understands from the Request that the matters of
concern stem from (i) expected resettlement impacts of the Viaduct-Road project proposed
in the same area and which is not financed by the Bank, (ii) pending evictions that Kenya
Railways Corporation (KRC) has announced following final court decisions subsequent to
a lengthy legal dispute, again which are not financed by or connected to NaMSIP, and (iii)
a number of environmental and social impacts that are attributed to infrastructure
developments that occurred eight to thirteen years ago.

The Request for Inspection concerns the Kenya: Nairobi Metropolitan Services
Improvement Project (NaMSIP), an IDA Credit for US$300 million approved in 2012 to
strengthen urban services and infrastructure in the Nairobi metropolitan region. The four
components of the Project cover (i) institutional reform and planning; (ii) local government
infrastructure and services; (iii) metropolitan infrastructure and services; and (iv) project
management.

The Request, submitted by three individuals from the Muthurwa area of Nairobi, raises
concerns about (i) the quality of household surveys; (ii) poor public consultation and
participation; (iii) potential evictions; (iv) potential demolition of cultural and historical
facilities; and (v) legacy health concerns related to air, water and soil pollution. All these
claims are unrelated to NaMSIP.

Under Component 1, a study for redevelopment of the Nairobi Central Railway Station and
its surroundings is being undertaken, which will result in a masterplan including land use
and zoning plan; transport and infrastructure plan; design guidelines; strategic
environmental assessment (SEA); business plan; and implementation and financing plan.
The Muthurwa Market and residential area, to which the Request pertains, were added to
the planning area in August 2018.

No physical investments have been or will be undertaken under Component 1. None of the
specific investments that are supported under Components 2 and 3, which involve physical
works, are being considered or implemented in the Muthurwa area. Any future investments
that may take place following completion of the plan supported under Component 1 are
outside the scope of NaMSIP. Given the upstream nature of the urban planning that
NaMSIP supports, an SEA is under preparation, taking into account relevant provisions of
applicable Bank policies.

The Viaduct-Road project is an infrastructure development project of the Government of
Kenya (GoK), supported by the Japan International Cooperation Agency (JICA). It aims
to design and build a viaduct and roads in order to relieve traffic congestion surrounding
the Nairobi Central Railway Station. The project, which requires relocation of the
Wakulima Market, is still in the planning stages, and consultations have been undertaken.
The project is not financed by the Bank.
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KRC Legal Process and Evictions. The Muthurwa area is located east of Nairobi Central
Railway Station and was built a century ago to house railway workers. It consists of
Muthurwa Market and a residential area. The ownership of land and housing and the right
of tenants to residences in the area have long been disputed in relation to KRC’s historical
restructuring programs and associated staff retrenchment, staff retirement scheme, and land
transactions to pay pension arrears. NaMSIP is not linked to any of these transactions. A
lengthy legal case has resulted in court orders for evictions in the area.

NaMSIP has supported three activities that have a connection to the Muthurwa area,
none of which involve any physical investment or require any land acquisition, physical
or economic displacement, resettlement, or payment of compensation: (i) Muthurwa
Market Feasibility Study, which was one of a number of feasibility studies undertaken for
rehabilitation and renovation of markets in the Nairobi metropolitan region. Seven out of
15 markets studied were selected, but since Muthurwa Market did not fulfill the criteria, it
was not one of those selected; (ii) Feasibility Study for Selected Roads surrounding the
railway station, of which only one was selected and is outside the Muthurwa area; and (iii)
Railway City planning, which involves the masterplan noted above, but no physical
investments under NaMSIP. These activities are being implemented in accordance with
applicable Bank policies and monitored by the Bank.

With regard to the other claims, the NaMSIP-supported study has not led either directly or
indirectly to the loss of valuable cultural and historical facilities, as claimed in the Request,
as there is no physical investment taking place under the Project. Similarly, NaMSIP has
no connection to the alleged health impacts that the Requesters believe stem from (i) the
2-km feeder road traversing Muthurwa estate, (ii) the dump site at the main entrance of
Muthurwa Market, or (iii) exposure to a power sub-station. The infrastructure in all three
instances was built from eight to thirteen years ago and is unrelated to NaMSIP.

Management understands that the Requesters allege that they face retaliation. Management
has asked the Government to remind the implementing authorities of the importance of
abstaining from any retaliatory actions. Management has reemphasized this message to
government counterparts during recent missions.

In Management’s view, the claims cited in the Request are unrelated to NaMSIP and
have been erroneously associated with the Bank-supported project. NaMSIP does not
require any land acquisition or resettlement in the Muthurwa area. As a result, Management
considers that the Requesters’ rights or interests have not been, nor will they be, directly
and adversely affected by a failure of the Bank to implement its policies and procedures.
Neither does the Request demonstrate a causal link between NaMSIP and the alleged harm
or risk of harm that the Requesters have asserted. Management also notes that the
Requesters have not raised with Bank Management their concerns about the pending
evictions, prior to filing the Request for Inspection.
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I. INTRODUCTION

1. On May 13, 2019, the Inspection Panel registered a Request for Inspection, IPN
Request RQ 19/02 (hereafter referred to as “the Request™), concerning the Kenya: Nairobi
Metropolitan Services Improvement Project (P107314) (the Project, or NaMSIP) financed
by the International Development Association (the Bank).

2. Structure of the Text. The document contains the following sections: Section II
describes the Request; Section I1I presents information on the Project; Section IV discusses
specific issues pertinent to the Request; and Section V presents Management’s response.
Annex 1 contains the Requesters’ claims, together with Management’s detailed responses,
in table format. Annex 2 provides timelines of Project planning and stakeholder
consultation.

II. THE REQUEST

3. The Request for Inspection was submitted by three residents of the Muthurwa area
in Nairobi, Kenya, who have requested confidentiality (hereafter referred to as the
“Requesters”).

4. The Request raises concerns about (i) the quality of household surveys carried out
for an unrelated project; (i1) poor public consultation and participation for that same
unrelated project; (iii) potential evictions; (iv) potential demolition of cultural and
historical facilities; and (v) legacy health concerns related to air, water and soil pollution.

5. Many of the issues raised in the Request concern events that began or took place
before the development or implementation of NaMSIP, such as (i) establishment of the
Kenya Railways Staff Retirement Benefit Scheme (KRSRBS or “KRS Retirement
Scheme”) in 2006, (i) development of Muthurwa Market in 2006, (iii) health impacts from
traffic in the area over the past decade, and (iv) impacts from exposure to a power
substation for the past nine years.

6. The Requesters ask the Bank to facilitate a meeting with the President of the
Republic of Kenya. They also demand payment of KES 3.6 billion (US$35 million) as a
“disturbance allowance” to be channeled through their residents’ society.

7. No further materials were received by Management in support of the Request.
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III. PROJECT BACKGROUND

8. The Project. NaMSIP is an investment project approved on May 10, 2012, for a
US$300 million equivalent IDA Credit (Credit No. 5102-KE) to the Republic of Kenya
(the “Borrower”). It became effective on December 17, 2012. The Project’s initial closing
date was June 30, 2017. It was restructured twice, and the closing date was extended to
March 31, 2020.

0. Project Development Objective (PDO). The PDO is to strengthen urban services
and infrastructure in the Nairobi metropolitan region.

10.  Project Components. NaMSIP has the following four components:

(1) Component 1. Institutional reform and planning supports local authorities and
agencies within the Nairobi metropolitan region as well as the Ministry of
Transport, Infrastructure, Housing and Urban Development (MTIHUD) in
capacity enhancement and planning activities.

(i) Component 2. Local government infrastructure and services supports priority
urban infrastructure in five counties—Nairobi, Kiambu, Kajiado, Machakos
and Muranga—in the Nairobi metropolitan region. The investments are
relatively small-scale local projects and include drainage systems, local
streets, bicycle and footpaths, street and security lighting, public markets,
firefighting equipment and facilities.

(ii1)) Component 3. Metropolitan infrastructure and services supports large-scale
metropolitan infrastructure in the areas of solid waste, transport, and sewerage
services. In contrast to the activities financed under Component 2, these are
large-scale investments that are crucial for the development and integration
of the metropolitan region as a whole. Regarding transport, this component
supports (a) preparing land use plans and constructing or upgrading public
infrastructure surrounding commuter rail stations; (b) constructing and
rehabilitating strategic roads; and (c) improving traffic management and flow.
The location of the commuter rail stations has been agreed with the Kenya
Railways Corporation (KRC).

(iv) Component 4. Project management, monitoring and evaluation.

11.  Project implementation status. The Project is rated moderately satisfactory for
overall implementation progress and for progress towards the PDO. The PDO is likely to
be achieved by the revised closing date of March 31, 2020. As of May 18, 2019, the
cumulative disbursements are US$216.9 million equivalent, or 80.3 percent. Overall
Project implementation has improved over the past two years; most of the infrastructure
works have been completed and have provided significant benefits with positive social
impact and beneficiary satisfaction. The direct beneficiaries have significantly increased,
exceeding the original target of 2.2 million, as major infrastructure works progress.
Construction works for some local infrastructure and landfill are ongoing. The Project-
supported strategic metropolitan planning, which integrates land use, transport,
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environment, economic activities, social services, and municipal finance, is yielding sound
planning documents and revenue enhancement tools to support sustainable growth in the
Nairobi metropolitan region.

12. Only activities under Component 1 (Institutional reform and planning) relate to
the Muthurwa area. None of the specific investments that are supported under
Components 2 and 3 are being considered for or being implemented in the Muthurwa
area, to which the Request pertains.

13.  Under Component 1, NaMSIP is supporting a consultancy to prepare “Urban
plans, urban designs, economic/finance and implementation study for redevelopment of
the Nairobi Central Railway Station and its surroundings” (“the Study”). The objective
of the Study is to prepare a participatory, economically feasible, socially and
environmentally sustainable urban plan and design concept to guide the redevelopment of
the Nairobi Central Railway Station and surrounding areas for transit-oriented
development and mixed-use development, over a 15-year planning horizon. The
deliverable under the Study is a masterplan—which will include a land use and zoning
plan; transport and infrastructure plan; design guidelines; Strategic Environmental
Assessment (SEA); business plan; and implementation and financing plan. While the
Muthurwa Market and residential area (the area that is the subject of the Request) were
initially not covered in the Study, they were added to the planning area at the request of
MTIHUD on August 22, 2018.!

14. No physical investments are envisaged for financing under the NaMSIP-
supported masterplan, as confirmed in the Restructuring Paper of February 2019. Any
future investments that may take place following completion of the plan are outside the
scope of NaMSIP. Furthermore, the NaMSIP planning process does not entail any detailed
design of potential future investments, and hence the Project does not support the
preparation of Environmental and Social Impact Assessments (ESIAs) or Resettlement
Action Plans (RAPs). Instead, given the upstream nature of the urban planning that
NaMSIP supports under Component 1, an SEA is under preparation, taking into account
relevant provisions of applicable Bank policies (OP4.01, OP4.11, OP4.12).

15. The Study has been ongoing since March 2017: a draft land use and zoning plan,
an infrastructure plan and design guidelines for the initial planning area (not including the
Muthurwa area) are being prepared after an options analysis; and a preliminary land use
and zoning plan, infrastructure plan and design guidelines for the Muthurwa area are being
formulated. In addition, business, implementation and financing plans for the whole

! The inclusion of the Muthurwa area in the NaMSIP planning study was raised during a County-Level Stake-
holder Workshop held on March 23, 2018. The Bank team noted the need for careful analysis and compre-
hensive consultations with all stakeholders. After extensive deliberation and consultation, the consultant in-
cluded the Muthurwa area into the planning boundary on August 22, 2018. Given (i) the strategic location of
the Muthurwa area, situated between the Nairobi Central Railway Station and the Eastlands development
planning areas (both of which are supported by NaMSIP); and (ii) the transit-oriented development principle
of the Study, which incorporates integrated land use and transport planning for Nairobi’s central business
district. The Bank team considered the inclusion of the Muthurwa area in the Study technically convincing
as it would make the masterplan more comprehensive, integrated and inclusive.
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planning area and the SEA are being prepared. At least ten rounds of stakeholder
consultations have been undertaken at different stages of preparation (inception and
interim) and with various stakeholders (central and local authorities, stakeholder
institutions, expert groups, and local communities, including the Muthurwa community).
Further consultations are planned, the next one of which will be in the second half 0f-2019.

16. The plans produced under the Study will also go through a validation process
including stakeholder consultations and statutory approval by the Nairobi county assembly,
prior to which the plans have no legal standing and cannot be implemented. Any potential
social and environmental impacts that may result from implementing the masterplan are
being assessed in the SEA, which will include recommendations for further safeguard
instruments to be prepared for future investments. Land use planning and infrastructure
planning do not in and of themselves mean that OP4.12 is applicable, unless such activities
involve Bank-assisted investments that require the taking of land, or the loss of livelihoods
or assets associated with such land.?

IV. SPECIAL ISSUES
Muthurwa Area

17. The Muthurwa area is located east of Nairobi Central Railway Station. It was built
around 1910 to house railway workers and now consists of a commercial area (Muthurwa
Market) to the northwest and a residential area (residences of retired families from KRC
and other tenants) to the southeast. The ownership of land and housing and the right of
tenants to residences have long been disputed in relation to KRC’s historical restructuring
programs and associated staff retrenchment, staff retirement scheme, and land transactions
to pay pension arrears.> NaMSIP is not linked to any of these transactions.

18.  Land transactions in Muthurwa area. In 2006, KRC transferred its property in
Muthurwa estate measuring approximately 56 acres (covering the current Muthurwa
commercial and residential areas) to the KRS Retirement Scheme to generate revenues to
pay pension arrears to over 10,000 KRC pensioners. Since then, the KRS Retirement
Scheme has carried out the following land transactions in Muthurwa estate:

2 Policy clarification regarding application of OP/BP4.12 (Footnote 8) to Land Use Planning Projects.

3 In 1977 when the East Africa Community (EAC) collapsed, the British Government paid Pounds
21,841,427 for terminal dues for Kenyan employees who were working for the defunct EAC (which included
East African Railways, as the KRC was previously known). There has been a dispute as to how the benefits
were paid out to the beneficiaries. In 2004-2005, staff retrenchment was undertaken in relation to the con-
cession of railway operation to the Rift Valley Railways Consortium. Following the concession discussions,
the KRS Retirement Scheme was established in 2006 to manage the affairs of retiring KRC staff members.
However, KRC was experiencing financial constraints at the time the KRS Retirement Scheme was estab-
lished and transferred members’ liability in the form of property through Legal Notice No. 169 dated Sep-
tember 2006 amounting to KES 12 billion to generate revenues to pay pension arrears to over 10,000 pen-
sioners. Among the properties transferred was Muthurwa estate, which was a residential estate for KRC
employees. Muthurwa estate was therefore one of the sources of revenue for the KRS Retirement Scheme,
generating about KES 36 million per year.
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(1) 15 acres of land was sold in 2006 to the then Ministry of Local Government
(following devolution, the land now belongs to Nairobi City County
Government (NCCG)). The Ministry of Local Government and Nairobi City
Council (now NCCG) constructed Muthurwa Market in 2006 on this land.
Another 4 acres of land was sold later in 2011 to expand the access road to
Muthurwa Market;

(11) I acre of land was sold in 2009 to the Kenya Power and Lighting Company
(KPLC). KPLC constructed a 16.11Kv power substation in the same year on
this land; and

(ii1) 5.4 acres of land was transferred to NCCG in 2018 (although the land
transaction was not legally completed). The KRS Retirement Scheme owed
property tax to NCCG and transferred the 5.4 acres land to offset the taxes
owed.* The concerned land is now owned by NCCG and has been designated
for the relocation of Wakulima Market, which is affected by the Nairobi
Viaduct and Road Improvement Project (“Viaduct-Road project”) financed
by the Japan International Cooperation Agency (JICA) (see details below in
paragraphs 22-25).

19.  Pending Muthurwa Estate Evictions. In 2010, the KRS Retirement Scheme
endorsed the NCCG’s redevelopment plan of Muthurwa estate aimed at rehabilitating the
dilapidated houses that dated from the colonial period to multi-story mixed-use residences.
Subsequently, the KRS Retirement Scheme issued an eviction notice to the residents with
3 months’ notice to vacate the property to pave the way for the proposed redevelopment of
the area, which would in turn make the land available for sale or lease to help pay the
pensions to KRC retirees. The residents contested the eviction notice and filed a lawsuit.
The Court rulings are as follows:

(1) With respect to Petition No. 65 of 2010, the High Court of Kenya ruled on
August 26, 2013 in favor of the KRS Retirement Scheme and the tenants were
ordered to vacate the residences, but with several conditions designed to
protect their rights and in accordance with international good practice.’ The
applicants were ordered to vacate the premises on or before April 30, 2016 as
per the terms set out in the judgment of the High Court. The petitioners were
not satisfied with the Court Order and the imminent eviction. Several
mediation meetings to develop a program of eviction did not yield positive
results. Therefore, the petitioners appealed the judgment to the Court of
Appeal.

4 Tenants in Muthurwa area had stopped paying rent following the 2010 eviction notice, which negatively
affected the finances of the KRS Retirement Scheme, thereby triggering the need to sell the 5.4 acres of land
to settle the real estate taxes.

5 For example, the evictions must not take place at night, in bad weather, during festivals or holidays, prior
to any election, during or prior to school exams and preferably at the end of school term or during school
holidays. The Court also ordered the concerned parties to submit eviction program within 60 days of the
judgment. No agreement was reached between the two parties on eviction program.
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(1i1)) With respect to Civil Application No. NAI 97 of 2016, the Court of Appeal
ruled on May 13, 2016 in favor of the KRS Retirement Scheme and the
tenants were ordered to peacefully give vacant possession of the land to its
OWners.

20. The KRS Retirement Scheme issued an eviction notice in 2016 after the Court
Orders but the tenants did not vacate. The KRS Retirement Scheme requested the
assistance of KRC to enforce the Court Order but relevant processes to evict tenants were
delayed by the election period in 2017-2018 because of security, financing and other
implementation concerns.

21. The KRS Retirement Scheme issued another eviction notice on April 15, 2019 to
individual households, with the intention of evicting tenants on April 17, 2019. However,
these evictions did not take place. Bank Management sent a letter on April 26, 2019 to the
Borrower and MTIHUD, copying KRC and the KRS Retirement Scheme, emphasizing the
necessity of protecting complainants, victims and witnesses from any form of threat,
intimidation or reprisal, despite the fact that that these issues are unrelated to NaMSIP,
since the Project is not financing any investment that requires land acquisition or
resettlement in the Muthurwa area.

Nairobi Viaduct and Road Improvement Project

22. The Nairobi Viaduct and Road Improvement Project (“the Viaduct-Road
project”) is an infrastructure development project of the Government of Kenya (GoK),
managed through the Kenya Urban Roads Authority (KURA) and supported by JICA to
design and build a viaduct and roads with an objective of relieving traffic congestion
surrounding Nairobi Central Railway Station.® The Viaduct-Road project is not financed
or co-financed by the Bank. Public information about the project can be found here:
https://www.jica.go.jp/english/our_work/social_environmental/id/africa/kenya/c8h0OvmO00
009pgnvo.html

23. The Viaduct-Road project started in 2014, three years before the NaMSIP-
supported Study described in paragraphs 13—16. It is still at a planning and design phase
and implementation has not started.

24, The Viaduct-Road project includes the construction of a 750-meter viaduct that
would traverse the KRC area (see map) and require the relocation of the Wakulima Market.
The 5.4 acres of land mentioned in paragraph 18 (iii) in the Muthurwa area was designated
for this purpose. The Muthurwa estate parcels subject to the pending evictions are not
located on this land.

25. MTIHUD and KRC (the owner of the land over which the proposed viaduct would
pass) viewed that the construction of a viaduct could devalue the surrounding area and that
an alternative way of relieving traffic congestion could be explored. The Bank, therefore,
highlighted the need for coordination among key stakeholders, including MTIHUD,

¢ Management understands that there is no decision yet by JICA to finance the proposed viaduct-compo-
nent of the project.
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KURA, KRC, and NCCG. To facilitate coordination and exchange of information on the
projects, MTIHUD has invited key stakeholders, including KURA, to stakeholder
workshops. Technical-level coordination and information sharing meetings among
relevant transport agencies are held monthly.

NaMSIP

26.  NaMSIP has supported the following three activities that have a connection to
the Muthurwa area, none of which involve any physical investment or requires any land
acquisition, physical or economic displacement, resettlement, or payment of
compensation:

(1) Muthurwa Market Feasibility Study (Activity 1). NaMSIP supports consultancies
(separate from the masterplan study) to prepare feasibility studies (FS), RAPs, and
ESIAs for the in-situ rehabilitation and renovation for a number of markets in the
Nairobi metropolitan region. The FS included the Muthurwa Market within the
Muthurwa area. Of the 15 markets studied, only seven were finally selected for
support under NaMSIP financing according to screening criteria. ” Muthurwa
Market was among those that did not meet these criteria, and hence was not selected
for support under NaMSIP.® For the eight markets that did not meet the criteria, all
the activities naturally associated with planning for physical investments under
Bank-financed projects, including detailed design, RAP, and ESIA, were
discontinued once the decision was made in December 2017 that they did not
qualify.

(i1) Feasibility Study for Selected Roads surrounding Nairobi Central Railway Station
(Activity 2). NaMSIP supports a consultancy (separate from the masterplan study)
to prepare FS for four selected roads surrounding Nairobi Central Railway Station
(so called “Green Mall”).” The preliminary FS found that out of the four proposed
roads, three were not feasible, which included the one that would have affected
Muthurwa Market.'? The only FS that was completed was for the road connecting
Dunga Road to Kapiti Road, outside the Muthurwa area. No physical investments
have been or will be made under NaMSIP financing.

(ii1)Railway City Planning (Activity 3). This is the activity referred to in paragraphs 13-
16 above, to which the Muthurwa area was added at the request of MTIHUD.

7 The criteria included: (i) the market designs should accommodate all affected traders as per the entitlements
for different categories of traders that will be confirmed by the counties and the Bank safeguards team re-
flecting counties’ market policy and the Bank’s safeguard policy; (ii) budgets for the construction and reset-
tlement costs are secured; (iii) relocation sites and transition compensation allowances are confirmed; (iv)
land ownership of the market sites is confirmed and the land allotment process is complete; and (v) operation
and management plan for the property and utility facilities is established.

8 Specifically, Muthurwa Market did not meet criteria (i), (ii) and (iii).

® All four roads included sections for rehabilitation within a right-of-way, expansion, and new construction.
10 The pre-feasibility study found the three roads not feasible for technical (traffic modeling results), social
(heavy resettlement requirements) and planning purposes.
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27. The planning process includes stakeholder engagement and public consultations.
As part of the planning process, at least ten rounds of stakeholder consultations have been
undertaken at different stages of preparation (inception and interim) and with various
stakeholders (central and local authorities, stakeholder institutions, expert groups, and local
communities including the Muthurwa community). The planning process is ongoing, and
the next consultation is planned for the second half of 2019 with all stakeholders, including

the Muthurwa community.

28. The Viaduct-Road project has no immediate impact on the implementation of
NaMSIP. The 5.4 acres of land which has been designated within the Muthurwa area for
the relocation of Wakulima Market was already transferred to Nairobi county. The
NaMSIP-supported masterplan will take into account this change in land ownership and

Nairobi county’s plans for this land.
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V. MANAGEMENT’S RESPONSE

29. The Requesters’ claims, accompanied by Management’s detailed responses, are
provided in Annex 1.

30.  Management has carefully looked into the issues raised in the Request and
concluded that the concerns are not related to NaMSIP. Management understands from
the Request that the matters of concern stem from (i) expected resettlement impacts of the
Viaduct-Road project in the same area, (i1) pending evictions that KRC has announced will
be carried out following final decision on a lawsuit, and (iii) a number of environmental
and social impacts that are attributed to infrastructure developments that occurred eight to
thirteen years ago. Those issues are unrelated to NaMSIP but have been erroneously
associated in the Request with the Bank-supported project. NaMSIP does not require any
land acquisition or resettlement in the Muthurwa area.

31. The Request does not raise any impacts that can be attributed to NaMSIP, nor
does the Request cite NaMSIP or activities supported by NaMSIP. The Request contains
a number of allegations and demands, some of which are related to events that took place
or began more than a decade ago, well before NaMSIP was developed or implemented. At
the same time, the Request alleges that the cited events would violate Bank policies,
thereby incorrectly implying that these issues are governed by such policies, which they
are not.

32. Management also notes that the Bank has not been approached by the Requesters
directly regarding concerns about imminent evictions and demolitions in the Muthurwa
area prior to their filing the Request for Inspection. In May 2018, the Bank received a
written complaint, but the concerns expressed therein focused on consultations, grievances
related to land transactions in the past, and request for clarifications on the Viaduct-Road
project. In response to this complaint in May 2018, the Bank informed the project grievance
redress mechanism and offered a meeting to further discuss the complaint. However, this
offer to meet was not taken up by the complainant.

33. The relevant issues are clarified below in more detail. Management is not able to
respond to a number of specific allegations raised in the Request, as they lack a connection
to NaMSIP.

Viaduct-Road Project

34.  Management understands from the Request that the Requesters are specifically
concerned about the resettlement planned under a separate project, which is not
supported by the Bank (see paragraphs 22-25 above). The Viaduct-Road project would
require the relocation of the Wakulima Market and a site in the Muthurwa area has been
identified for the market relocation. In this context, the Viaduct-Road project has
developed a RAP that has been consulted upon with local residents and which the
Requesters have incorrectly associated with NaMSIP.

35. The Viaduct-Road project and NaMSIP are not related. NaMSIP does not require
the Viaduct-Road project to achieve its objectives. The Viaduct-Road project was prepared
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based on the Nairobi Integrated Urban Plan (NIUPLAN), a JICA-supported city-wide
masterplan for Nairobi, which includes a proposal for the future road network.

Feasibility Studies under NaMSIP

36.  The Request also appears to be confusing the Viaduct-Road project with NaMSIP’s
support for consultancies to prepare a feasibility study for the in-sifu rehabilitation and
renovation of a number of markets in Nairobi. As noted earlier, the Muthurwa Market
within the Muthurwa area was among the markets initially considered in the feasibility
study but was not selected since it did not meet the screening criteria. Under the Viaduct-
Road project, a different market, the Wakulima Market, is planned to be relocated to the
Muthurwa area. There is no relationship between the NaMSIP-supported feasibility study
for the Muthurwa Market and the potential relocation of Wakulima Market to the area, or
the pending evictions.

37. The Panel’s Notice of Registration notes that public documents refer to a RAP for
the consultancy covering four markets, without specifying which one. This was part of the
safeguards instruments that had to be prepared for the 15 markets initially identified, to
help decide which ones would qualify for financing. Given the decision not to finance
Muthurwa Market or seven other markets that did not meet the criteria, all activities
associated with planning for physical investments under a Bank-financed project, including
detailed design, RAP, and ESIA were discontinued once the decision was made in
December 2017 that these were not qualifying investments under NaMSIP.!!

Kenya Railways Lawsuit and Pending Evictions

38. There is no relation between the planned eviction of Muthurwa residents and
NaMSIP. NaMSIP does not support or require physical investments, land acquisition or
resettlement in the Muthurwa area. Management understands that the evictions are
subsequent to a lengthy legal dispute examined and arbitrated through the Kenyan court
system since 2010, with court orders delivered in 2013 and 2016 that the landowners had
the right to evict the residents.

39. The land concerned by the evictions was originally owned by the KRC. As part of
the KRC restructuring process in 2005, the KRS Retirement Scheme was established as a
separate legal entity to which KRC land was transferred as an asset to cover staff pensions.
In 2010, the KRS Retirement Scheme determined that land in the Muthurwa area should
be sold off to raise money to be able to pay the pension benefits. The KRS Retirement
Scheme gave the residents of the Muthurwa estate notice to vacate the premises, which the
residents contested in court.

40. The two court rulings (in 2013 by the High Court and in 2016 by the Court of
Appeal) were made in favor of the KRS Retirement Scheme. The Courts also introduced
requirements for undertaking the evictions and prescribed the periods when evictions could
not take place. In accordance with the rulings, evictions could not take place in 2017 due

' The detailed design, RAP and ESIA for Muthurwa Market were incomplete at the time of such decision
and none of these documents have since been publicly disclosed.
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to the elections and associated security, financing and other implementation concerns. The
attempts to evacuate the residents started in 2018, with the eviction notice issued in April
2019.

41.  Management understands that the KRS Retirement Scheme considers the
residents of Muthurwa estate to be illegal tenants since they do not pay rent and many
do not have valid leases. Moreover, reportedly many illegal structures have been built on
the premises whose owners are now collecting rent, also illegally. The KRS Retirement
Scheme has advised Management that it is now unable to pay the pensions of 7,900 retirees
and their families, who are becoming destitute, due to the significant delay in raising funds
from the sale of its real estate in Muthurwa. The KRS Retirement Scheme also stated that
it is under tremendous pressure to mobilize financing from the sale of its land to honor the
pension payment obligations it has, and which are accruing.

Use of Same Consultancy Firm

42.  NaMSIP and the Viaduct-Road project are using the same consultancy firm,
GIBB International Ltd,"? to help develop, under separate consultancy contracts with
separate terms of reference, the respective safeguard instruments for the two projects.
GIBB has been engaged since 2016 to undertake the social and environmental assessments
for the Viaduct-Road project and in 2018 it developed the ESIA and RAP and undertook
surveys and stakeholder consultations in the Muthurwa area for that project. GIBB began
preparation of the SEA for NaMSIP in 2017. The studies under the two projects are
substantially different and unrelated. While the two assignments are not linked, their timing
and geographical proximity may have contributed to the impression that the preparation
works pertaining to the Viaduct-Road project were associated with NaMSIP.

43. To prepare the ESIA and RAP for the Viaduct-Road project, GIBB carried out
household surveys and stakeholder consultations regarding the resettlement that would
arise from constructing the planned viaduct. As this would include the relocation of the
Wakulima Market, the 5.4-acre parcel within the Muthurwa area was identified for such
relocation (see paragraph 18 (iii) above) and household surveys in the identified relocation
site within Muthurwa area were conducted in 2018. GIBB also organized public
consultations on April 12, 2018 in Muthurwa Clinic Grounds (referenced in the Request)
as part of its assignment for the Viaduct-Road project.

44.  For NaMSIP, GIBB is carrying out the SEA, which assesses broader social and
environmental risks and proposes mitigation measures for downstream impacts of future
plan implementation. As the NaMSIP planning process does not entail any detailed design
of potential future investments, it does not support the preparation of ESIAs or RAPs, and
hence GIBB is not required to undertake any household surveys. GIBB also confirmed that
it has not undertaken any Muthurwa-specific household surveys or consultations for the
NaMSIP SEA. The SEA is still under preparation and will take into consideration all social,

12 GIBB International Ltd and associated companies have been involved in development projects in East and
Central Africa since the early 1940s. The company has ca. 250 staff and has completed over 1,000 consul-
tancy assignments, covering a broad spectrum of sectors and specializations.
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environmental and legal risks, which will of course include the situation resulting from the
lawsuit and pending evictions.

45. Management strongly argues that using the same consultancy firm does not
establish any responsibility for the Bank with regard to activities that the firm is carrying
out on behalf of other agencies, projects or donors, and which are not supported by the
Bank. However, Management accepts as a lesson that in cases where this situation could
occur in future, clearer communication arrangements should be put in place with and by
the consultancy firm to provide explanations to interested parties, including residents.

Stakeholder Consultations

46. The alleged lack of meaningful stakeholder consultation referred to in the
Request concerns consultations carried out on April 12, 2018 in Muthurwa Clinic
Grounds for the Viaduct-Road project, and not for NaMSIP. GIBB has been engaged
since 2016 to undertake the social and environmental assessments for the Viaduct-Road
project. In this process it identified that Wakulima Market would need to be relocated in
order to make place for the viaduct road and earmarked a portion of Muthurwa estate as
the resettlement site for Wakulima Market.

47. With regard to the NaMSIP-supported Study, as noted earlier, at least ten rounds of
stakeholder consultations have been undertaken and further consultations are planned.
After the Muthurwa area was added to the planning area, MTIHUD held a county-level
consultation workshop on October 24, 2018, where some questions and concerns on the
scope of the plan and its beneficiaries, possible impacts on land and compensation were
raised and discussed. See Annex 2 for details on the NaMSIP stakeholder consultations.

Cultural and Historical Facilities

48. The NaMSIP-supported Study has not led either directly or indirectly to the loss
of “valuable cultural and historical facilities” as claimed in the Request. The Study does
not provide for detailed planning and design for specific investments. Hence, any
demolition that might occur as a result of future investments would need to be planned and
approved under those specific investments. However, it is noteworthy that conservation of
tangible and intangible cultural heritage assets and consultation on such assets as part of
the urban planning process is a critical element of the NaMSIP-supported Study. For
example, during the county-level workshop held on October 24, 2018, stakeholders
confirmed several heritage assets identified by the NaMSIP planning team and
recommended one of the houses in the planning area be preserved in-situ as a monument
to the history of railway housing in Kenya. This recommendation was taken into
consideration and the modalities for delivery on this item will be presented for stakeholder
consultation in the second half of 2019.

Alleged Health Hazards

49.  NaMSIP has no connection to the alleged health impacts that the Requesters
believe stem from (i) the 2-km feeder road traversing Muthurwa estate, (i1) the dump site
at the main entrance of Muthurwa Market, or (iii) exposure to the KPLC power sub-station.

12
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As the Request states, the infrastructure from which the claimed impacts stem is eight to
thirteen years old and is unrelated to NaMSIP.

Alleged Retaliation

50.  Management understands from the Panel that the Requesters allege that they face
retaliation. Management has reached out to government officials to emphasize the need to
protect complainants from any form of threat, intimidation or reprisal. While there was no
indication that such retaliatory actions were carried out by officials or identifiable
individuals, Management asked the Government to remind the implementing authorities of
the importance of abstaining from any retaliatory actions. The Bank’s Practice Manager
and Practice Director have reemphasized this message during their missions recently.

Conclusion

51.  In Management’s view, the claims cited in the Request are unrelated to NaMSIP
and have been incorrectly associated with the Bank-supported project. As a result, Man-
agement considers that the Requesters’ rights or interests have not been, nor will they
be, directly and adversely affected by a failure of the Bank to implement its policies and
procedures.

13
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Annex 1.
Claims and Responses
No. | Claim Response
1. On behalf of Muthurwa residents, we hereby state that we are This is unrelated to NaMSIP.
not in any way have consented to activities held by Gibb L
International Ltd Vis a Vis GIBB Africa Ltd, Kenya Urban I/}il; dslifl(i::(?vlrt(;?:cirseurel?)tretg dt (t)) thﬁ CA
Roads Authority -KURA and local Administration Officers due GIBB Interna tiI()) nejll was ﬁﬁ ed b tille ’
to certain key aspects that have not been satisfactory addressed, . . y
beginning with the 1st Public Participation events which ended Viaduct-Road proj ec? to develop the ESIA
. . and RAP for that project. To prepare the
prematurely on 12th April, 2018 venue Muthurwa Clinic ESIA and RAP for the Viaduct-Road
Grounds. The event which lacked proper notification as . .
enshrined in Public Participation Act project, GIBB carried out' household Surveys
and stakeholder consultations regarding the
The reportedly GIBB International Ltd in collaboration with resettlement that would arise from
GIBB Africa Itd legality was questioned during follow up constructing the planned viaduct. As this
residents Public Participation event the community was would include the relocation of the
informed that GIBB Africa Ltd is consultant firm registered as Wakulima Market, the 5.4-acre parcel
consultants under the NEMA-National Environmental within the Muthurwa area was identified for
Management Authority. such relocation (see paragraph 18 (iii)
above), this included household surveys in
the identified relocation site within
Muthurwa area in 2018. GIBB also
organized public consultations on April 12,
2018 in Muthurwa Clinic Grounds
(referenced in the Request) as part of its
assignment for the Viaduct-Road project.
2. That by 2016 both KURA & GIBB Africa Ltd had submitted to | This is unrelated to NaMSIP.
NEMA a ghost ESIA-Survey report dated 20th/09/2016 — See above response to Ttem 1. This refers to
14/09/2016 respectively, compiled by REDACTED for KURA the ESIA an dII){AP repared b GIBB for
and REDACTED Environmental Dept on behalf of GIBB Africa the Viaduct-Road prep 4 M
Ltd, detailing ESIA- Muthurwa Resettlement Action Plan ¢ Viaduct-Road project.
(PAPs) Studies, where a partly 12 Households were to be
compensated.
3. We hope through World Bank intervention, we will be able to The Bank is not in a position to facilitate
have an appointment with the President Republic Of Kenya and | such requests.
deliberate on a Win-Win situation.
4. Household Census of 2009/ Land Ownership. Only activities under Component 1
Muthurwa estate is a 72 Acre land, initially owned by East (Instlt'utlonal reform and planning) are
. . . applying to the Muthurwa area. None of the
Africa Railways & Harbors up to 1977, when the formation of e O
. . . . specific investments that are supported
Kenya Railways Cooperative (KRC), the land is located in Land under Components 2 and 3 are being
No0.209/6502, Nairobi City County within Starehe Constituency considered for or being implemented in the
(Voters 133,400)- Central Ward (65,504)-Muthurwa Social Hall :
. . . Muthurwa area, to which the Request
Polling Centre (Registered voters 14,340, an estate within .
Nairobi Central Business District. 2009 Household survey pertains.
indicates that Muthurwa estate had 7,456 people whom faces
immediate evictions and demolitions.
5. Muthurwa Community / Social Fabric and a harmonious | This is unrelated to NaMSIP.

livelihood

The Muthurwa residents have lived harmoniously since time
immemorial granted that the estate was built in around First
World War. In 1998 following the State structural Program, a
bigger chunk of Kenya Railways Cooperation- workforce was

The subject issue relates to historical events
relating to KRC restructuring, KRC staff
retrenchment, and associated grievances, all
of which took place in 1977-1998, long
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No. | Claim Response
illegally terminated some having worked far the KRC over 25 predating NaMSIP.
years challenged their job termination without getting any cent
despite the United Kingdom having granted the East Africa
Community and Kenya government about Pound 21,841,427/-
To cater for the KRC workforce. (Hansard Dated 5th August
2009/19th September 2012) Currently we are hitting 21 years
later, matter pending in Kenya Courts and automatic
interference and influencing of judges to terminating an
Interlocutory Orders based on a Collective Bargaining
Agreement (CBA} granting reprieve for those workers (now
elderly and destitute) to reside in their respective houses till
finalization of their matter.
6. Ngong Road Expansion and eviction by KURA This is unrelated to NaMSIP.
Last year a similar World Bank Funded Project- Ngong Road Ngong road is not located in Muthurwa area
expansion process, left over 10,000 people destitute and and its expansion is not financed by the
homeless due to the demolition exercise undertaken by Kenya Bank.
Urban Roads Authority (KURA) National Youth Service (NYS)
and line ministries.
7. Formation and Composure of KRSB This is unrelated to NaMSIP.
That composure and operations of the said KRSRBS scheme in | The stated transactions relate to the
2006 was an illegality and a scheme to circumvent justice, that formation of the KRS Retirement Scheme,
the Muthurwa l.and and 23 Other parcel of lands and Deed lease | which took place in 2006, predating
was illegally transferred, ownership of Muthurwa Land by the NaMSIP.
Kenya Railways Staff Retirement Benefit Scheme (KRSRBS) is
questionable. (View Retirement Benefit Authority Letter Ref:
RBA /COMP 200/01032 Dated 28th Sep 2011. Ref:Disposal &
Or Appropriation of immovable Assets of the KRSBRS
Inspection report).
8. Cultural Historical Facilities NaMSIP has not financed any investments
. . . . in Muthurwa area that led either directly or
That if the project commerce without our inputs we tend to loss L. w
. s . . indirectly to the loss of any “valuable
valuable cultural and historical facilities which has sentimental . . RO
. . cultural and historical facilities,” nor are any
values to a majority of our community members, we demand .
. . . such investments planned. In terms of the
that the meaningful engagement established as stipulated by the .
. . planning process supported by NaMSIP,
Attorney General between the Kenya Railways Corporation . . : .
. ) R conservation of tangible and intangible
(KRC) Muthurwa Resident representatives and Nairobi City . .
cultural heritage assets and consultation on
County Government (NCCG) . ..
such assets is a critical element of the
NaMSIP-supported Study.
9. What the total Acreage for Viaduct-Roads and the earmarked This is unrelated to NaMSIP.
redevelopments The Parliament Hansard Dated 12/Nov/2014 Pg .
. . . The stated land transactions took place
12-29 (Assistant Minister Roads and Infrastructure Hon Maina .
. . between 2006 and 2011, predating NaMSIP,
Kamanda currently nominated Member Of Parliament-Starehe . .
Consti and intended to raise revenues to pay for
onstituency) he state that the earmarked area had already been . . .
.. . pension arrears in the KRS Retirement
sold so out of the 56 Acres the remaining land is 36 Acres. Thus .
. Scheme. Reference to GIBB is related to the
GIBBS International Ltd undertook the household surveys areas survevs taken for the Viaduct-Road proiect
already (illegally) sold. This is a ploy to open the land for an urvey et project.
already illegal sold 20 Acres as indicated Standard Newspaper
Dated July 11, 2010 (Home and Away, Pg 6 and 7 Pullout
Pages)
10. | Taxation and Confiscation of Kenya Railways land by NCCG. This is unrelated to NaMSIP.
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No. | Claim Response
The Print media in around February 2018 claimed that the The KRS Retirement Scheme owed property
Nairobi City County Government has confiscated the Muthurwa | tax to Nairobi County and transferred the
land due to accrued 8 Billion Tax owed to County Government. | 5.4 acres of land to offset the taxes owed.
The Deed Lease specification states the amount of tax to be paid | This parcel is the designated site to relocate
for land rates to be equal to a peppermint. Wakulima Market affected by the Viaduct-

Road project.

11. | Skewed Public Participation: Free Prior & Informed Consents. This is unrelated to NaMSIP.
That the initial plan as noted in the Public Participation was This relates entirely to the Viaduct-Road
targeting a 5.4 Acre Muthurwa Land three (3) months later project, specifically the relocation of
during the purported GIBB International Household Survey they | Wakulima Market to the site designated
earmarked an extra 24 Acres area within the same location within the Muthurwa area.
where the Viaduct-Road passes. View Hansard Report
12/Nov/2014. That the ongoing process to hive off 5.4 Acres
then extension of almost another 25 Acres will pave way for
land grabbing as a cartel operating in the scheme had illegally
sold part of the estate via Standard Newspaper dated August 17,
2014 Titled: Pensioners Plight on Kenya Railways Pg 4&S5.

12. | Market development over Housing Rights whom informs and | This is unrelated to NaMSIP.
designs so. This also relates entirely to the Viaduct-
What informed the relocation of Wakulima Market Traders over | Road project, specifically the relocation of
the Muthurwa residents Right To Housing, why not relocate Wakulima Market to the site designated
traders to the already fully completed market located at within the Muthurwa area.
Embakassi North Constituency- Umoja Ward as was initially
planned. This is a ploy to open the land for an already illegal
sold 20 Acres as indicated Standard Newspaper Dated July 11,
2010 (Home and Away, Pg 6 and 7 Pullout Pages).

13. | History of Muthurwa Market Development This is unrelated to NaMSIP.
About 25 Blocks of 24 houses each were demolished on a three | This refers to the construction of Muthurwa
days' notice the experiences of demolitions and Evictions are Market by the Ministry of Local
very vivid. Government and Nairobi City Council (now
The community petitioned then President MwaiKibaki on Ea;oo(? 61 (;i?d;?sggeg\fl);le;nmem (NCCG)
sparing "Muthurwa Dallas Social Hall" located within the ’ ’
Muthurwa Market. To date the community which owned the
facility has been denied access and use freely.

14. | 2005 Muthurwa Market Development within 16 Acres later 19 This is unrelated to NaMSIP.

Acre and Historically in reference to the Muthurwa Market a
multimillion four storey market that was to be constructed
therein ended up being a scam, change of design and inflated
costs arose, a facility that could have accommodated and created
direct job opportunities to over 8,000 small scale traders ended
up accommodating a partly less than 1,000 hawkers.

Residents of Muthurwa whom born the blunt of evictions didn't
get any opportunity or stalls despite themselves having been
affected by the project. For reference into illegal sale of Kenya
Railway Cooperation (KRC) land-Sunday Standard Aug 17,
2014 (Page 5).Public Notice in Sunday Nation 20th April 2008
(Page 7).

hitps://www.standardmedia.co.ke/article/2000131704/pensioner
s-plight-how-kenya-railways-retirees-billions-were-plundered

This refers to the Muthurwa Market
development and management in 2006,
predating NaMSIP.
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No. | Claim Response
15. | Muthurwa Residents Right To Housing and the Right To City This is unrelated to NaMSIP.
That the intended program is being undertaken without due
diligence of land ownership being placed in considerations, thus
our quest for realization of Right to Housing and accessible
sanitation cannot be realized nor the universal quest of Right To
City be achieved.
16. | Muthurwa Right To Housing Case Verdict This is unrelated to NaMSIP.
In line with Justice Musinga Ruling on Muthurwa matter and the | This refers to the dispute between the KRS
verdict of Hon. Justice Isaac Leonora in petition No.65 of 2010 Retirement Scheme as property owner of
especially orders granted in page 72,73 and 74. Muthurwa estate, and Muthurwa estate
hitps://www standardmedia.co.ke/article/2000093620/how= | [eidents. The dispute has been arbitrated
judge-brokered-truce-in-muthurwa-estate-row turough the Renyan court system since
u _ 2010, with court rulings issued in 2013 and
2016 that the landowner had the right to
evict the residents.
17. | KRSRBS Formation Vide Legal Notice No.209/6502 This is unrelated to NaMSIP.
By December 2005 Muthurwa land was among several others This refers to the KRS Retirement Scheme
which were controversially allocated to Kenya Railways Staff formation and the land transactions with
Retirement Benefits Scheme (KRSRBS) vide legal notice 169 of | Ministry of Local Government, NCCG and
2006 to cater for Pensioners needs, by early March 2006 the KPLC aimed at raising capital for the KRS
KRSRBS had hived off 15 Acres and an extra 4 Acres of the Retirement Scheme, which took place in
said land which paved way for construction of Muthurwa 2006-2011, predating NaMSIP.
Market via Nairobi City Council (NCC), and an extra 2 Acres
sold to Kenya Power & Lighting Company (KPLC) for the
existing 16.11Kv Power Substation to date residents ailing
complications related to radiation.
18. | KRSRBS-Scheme Membership This is unrelated to NaMSIP.
That through this process some members of our organization This refers to the membership, governance,
tend to greatly suffer irreparable damage, since they are and annual meetings of the KRS Retirement
residents and former workers of Kenya Railway Cooperation Scheme.
(KRC) which formed the Kenya Railways Staff Retirement
Benefit Scheme(KRSRBS) to cater for the welfare of about
9400 members in essence the KRSRBS since its formation in
2006 has had only 5 Annual General Meetings with a partly less
than 1,000 members attendance, thus it’s a scam in making
purporting to be selling the assets on behalf of 9500 Pensioners
and Retirees.
19. | Recent Recarpetting of 1.10 Km-Muthurwa Market Exit /Jogoo | This is unrelated to NaMSIP.
Road This refers to locally funded road works.
Public tend to loss about Ksh. 107,000,000 (US$ 1,038,835.23) | NaMSIP does not finance any physical
for a 1.1IKm exit road recently constructed by RESJOS Itd under | works in the Muthurwa area.
supervision and stewardship of KURA, the road which serves as
an access to Muthurwa Market connects at Joogo Road/Lusaka
Road Landhies- Roundabout (S 01"17'030.134"),
(E056"50'26.266") and ends at (S01"17'17.780", E036"50'266")
its noteworthy to notice the Enterprise Road viaduct roads
passes parallel or simultaneous to the stated road.
20. | Legal Entities representing Muthurwa Residents This is unrelated to NaMSIP.

18



http://www.standardmedia.co.ke/article/2000093629/how-judge-brokered
http://www.standardmedia.co.ke/article/2000093629/how-judge-brokered

Nairobi Metropolitan Services Improvement

No.

Claim

Response

The residents appointed REDACTED Muthurwa residents have
two outstanding registered entities, that is REDACTED
registered under Society Rules of 1968 on 6" June 2012.
Registration REDACTED registered under the Cooperative
Societies Act, registration No REDACTED. Currently with a
membership of REDACTED. The grouping being members of
Habitat International Coalition.

21.

Intimidation and Threats

On 30th May, 2018 as residents representatives we disputed the
purported GIBBS International 1td, JICA and KURA and local
Administration Officer (Chiefs) household surveys process,
REDACTED were arrested and implicated with trumped up
charge s (Operating an Illegal Video and Obstruction) at City
Court a bail of Ksh 100,000, each 50,000 (US$ 1052.63) issued
or its equivalent. Our REDACTED has severallv arrested and
charged in two others trumped up charges at City Court, to date
a warrant of Arrest was issued against REDACTED due to
mixture of court files.

This is unrelated to NaMSIP.

This stated consultation pertains to the
Viaduct-Road project.

22.

Legal Representation involvement in feasibility Study and
process

On 3'Y/4th June, 2018 an event which somehow neglected to
capture household surveys of some residents. Our concern and
fear is that in all the community engagement we have held, we
have consistently informed the proponent (GIBB, JICA &
KURA) to engage our Legal counsel REDACTE to guide the
process, which they seem unable to consider, if by when they
tend to engage our counsel initiating this process in turn could
greatly contribute and set preamble terms and conditions for our
acknowledging the purported Preparatory survey on Nairobi
Viaduct & Road Construction Project (Environmental & Impact
Assessment - ESIA-resettlement Action Plan (PAPs) Studies.

This is unrelated to NaMSIP.

This pertains to the Viaduct-Road project as
recognized by the Requesters in this
paragraph.

23.

NEMA / NIUPLAN

The purported GIBB International Ltd in collaboration with
GIBB Africa Ltd a shell registered companies come consultant
firms purporting to have been registered under the NEMA.

N/A

24.

NEMA: National Environmental Management Authority

We tend to suffer irreparable damage, harm, suffering or are
likely to suffer from the project or program as it has come to our
attention that NEMA issued a letter to KRC dated 22/8/2017
Issued (Mid-Presidential Repeat Election) indicating/advising
that there was no need to conduct a separate SEA for the above
projects, considering the projects was assessed in NIUPLAN, a
plan that the residents were not involved and if they were, the
event lacked full disclosure and residents refused to consent or
recognize the process, coupled with that the purported event was
held within the middle of the Muthurwa market, where
community Social hall is located, given that there was no proper
notifications nor prior engagements.

This is unrelated to NaMSIP.

The NIUPLAN being referred to here is a
city-wide masterplan for Nairobi that was
prepared in 2014 under JICA financing
together with an SEA. The lack of
consultations being referred to here pertains
to the preparation of NIUPLAN and that
SEA.

25.

Existing Health Implication to residents, Muthurwa Market

This is unrelated to NaMSIP.
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traders and passerby. NaMSIP does not have any physical
Over the past 10 years a feeder road constructed traversing Ei)vzzgrvlimiﬁ:ttgguﬁuﬁ;vlv:nggz’nﬁiﬁ?s
within the estate for eastlands commuters vehicles continue to ol h yl th foty i " ’
expose the residents to grave health implications, the market soctal, health o salety Impacts.
waste dump site present at the main entrance of the market next
to Muthurwa Mosque School, is a health hazardous, agricultural
waste and domestic waste. The presence of this waste at the site
has led to contamination of surrounding air, water and soil.
These pollutants in large concentrations have been shown to
cause chronic damage to renal malfunction, liver damage,
aneamia, asthma, impotence in men and lung cancer.
26. | Ndungu State Corporation Land Report This is unrelated to NaMSIP.
The very real tosses suffered by citizens through illegal dealings | This refers to the Report of the Commission
in state land scams. of Inquiry into the Illegal/Irregular
Allocation of Public Land (Ndungu
Commission) established in 2003, predating
NaMSIP, to inquire into the extra-legal
allocation of public lands and lands reserved
for public purpose to private individuals and
corporate entities, and to provide
recommendations to the Government for the
restoration of those lands to their original
purpose or other appropriate solutions.
27. | lts augmented that by abusing control of state corporations, a This is unrelated to NaMSIP.
practice highlighted by the Ndung'u Commission Report .
provided critical details about what happens in the aftermath of Thl; a!so rlzferl\;;{)l)thg 200b3 Ndungu report,
illegal or irregular land allocations. Ndung'u showed how those §>re a2tl6ng a - See above response fo
allocated land would move quickly to sell it, in many cases, to tem 20.
state corporations at hugely inflated prices. Pressured into
making illegal purchases of public property, these institutions
become "captive buyers of land from politically connected
allottees." State corporations has been the victims and not just
the conduits for realizing the profits of land grabbing — a further
injustice. The economic and social costs of widespread land
corruption... will be borne by Kenyans for many years to come.
28. | The Government of Kenya (GoK) has failed to do what was This is unrelated to NaMSIP.
intended (regularize community land tenure) but also, as a result _
of this failur%a and through a prggram of forc)ed evictions, the The alleged evictions referrgd to
borrowers (GoK) are in flagrant violation of the World Bank's (presumably of the KRS Retirement Scheme
operational policies i.e., on Environmental Social Standards - and tenants) are not part of any Bank- ,
Safeguard policies on Involuntary Resettlement the Government Supp Qrted project, agd therefore the Bank’s
of Kenya - is in violation of the loan covenant under which the policies are not applicable.
project is to be agreed upon. This means that not only should the | NaMSIP does not support any physical
loan to the Government of Kenya be suspended but also all investment in the area.
payments already made to the Government of Kenya should be
returned to the Bank until a commission of Inquiry has been
established and resolutions agreed upon by the entire East Africa
Community.
29. | Due Diligence Procedures. The Bank office in Nairobi received a

complaint on May 23, 2018 about the lack
of consultation pertaining to the Viaduct-
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No. | Claim Response
That the ongoing program being undertaken without due Road project and historical grievances, all of
diligence of land ownership being placed in considerations., which were unrelated to NaMSIP.
thus. our quest for realtza?zon of Right toiHousmg and acc.eSSIble The alleged evictions and demolitions were
sanitation cannot be realized nor the universal quest of Right to ; . .

. ) not brought to Management’s attention prior
the City be achieved. .
to the Request for Inspection.

We did complain to World Bank staff on the following occasions .
[Petition Dated REDACTED official email REDACTED to In response to the May 23, 2018 complaint
kenyaaleri@worldbank.org the Bank (on May 31, 2018) offered a

' meeting to further discuss the complaint.
Complaint submitted to Japan International Cooperation Agency | However, this offer to meet was not taken
(JICA): Complaint letter dated REDACTED up by the complainant.
Response received directed for a follow up meeting with
officials concerned, in essence this was not agreeable. For we
believed that the response received is not satisfactory as it does
not answer or solve our problems for the following reasons:

30. | Five World Bank' s operational procedures we believe may (1) The correspondence between National
apply to Muthurwa Redevelopment Process and will end up Environmental Management Authority
being violated. (NEMA) and KRC is unrelated to NaMSIP.
[i] Environmental Assessment OP/BP 4.01 (Letter from NEMA | (ii) The 2008 closure of the Muthurwa
to KRC consenting to previous engagement, hence the Social Hall long predates NaMSIP.
community was not party to it) (iil) NaMSIP has no physical investment
[ii] Physical Cultural Resources OP/BP 4.(Muthurwa Social Hall | that would affect indigenous or elderly
use and management have been denied since 2008) people in the Muthurwa area.

[iii] Indigenous Peoples/ Elderly OP/BP 4.10 (The majority of (iv) NaMSIP has no physical investment
residents is elders and has court cases pending in court awaiting | that entails land acquisition or resettlement
their lumpsum monies and packages) in the Muthurwa area.
[iv] Involuntary Resettlement OP/ BP 4.12 (There was NONE (v) NaMSIP does not operate in any
Free Prior and Informed Consent from the entire affected disputed areas, as defined by OP7.60.
residents)
[v] Projects in Disputed Areas OP/BP 7.60 (Pending Court cases
and interference of Judicial Process coupled with Collective
Bargaining Agreement submitted to court with Interlocutory
Orders)
A proper Social Assessment (SA) must be undertaken under the
parent project and this informs the development of a Vulnerable
and Marginalized Group Framework (VMGF).
The Framework includes provisions on grievance redress and
accountability. A Bank-supported project will include a number
of mechanisms for addressing concerns and grievances arising in
connection with a project and Project-affected parties.
31. | [with regard to retaliation] REDACTED has been arrested and Management takes the allegations of

sued on trumped up charges in City Court.

Given the urgency of the matter, we anticipate more sinister
threats and injuries granted that evictions and demolitions have
been listed to be undertaken during this Easter Festivals period.

retaliation seriously. Although they do not
relate to NaMSIP, the Bank sent a letter to
the Borrower and MTTHUD on April 26,
2019, copying KRC and the KRS
Retirement Scheme, emphasizing the
absolute necessity of protecting
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No. | Claim Response
We have stern warning from local administration against complainants, victims and witnesses from
holding our usual residents meeting, so as to intimidate the any form of threat, intimidation or reprisal.
residents. Field missions were undertaken by Bank
Management: the Practice Manager
(GSURR) on May 1-3, 2019; and the
Practice Director (GSURR) on May 15-17,
2019—to reemphasize the messages.
32. | Through World Bank Inspection Panel. We request for a direct N/A
appointment with the President Republic of Kenya in line with
the concerned ministries.
33. | We needed prior information and detailed breakdown of:- (1) This refers to the Viaduct-Road project,

1. Ksh 6 Billion (US $ 58,252,427.20) Breakdown of
Project Cost (Disturbance Allowance Per Household) for Project
Affected Persons (PAPs) (Household resettlement, relocation or
compensation).

2. We demand for fresh government official household
surveys/census, capturing all the residents’ data, structures and
working spaces, schooling and recreational amenities in the
presence of our lawyers.

3. We request that half the 72 Acre land be allocated to
cater for the residents Right to Housing units-Undertaken by the
both the Muthurwa Residents Welfare Association and
Muthurwa Housing Cooperative Society in partnership with
Cooperative Bank Of Kenya.

4. We request Ksh 3.6 Billion to cater for disturbance
allowances channeled to residents Muthurwa Residents
Cooperative Society to cater for all residents, structures and
projects, we emphasize for a clear guidelines on how to address
Vulnerable Persons, Elders, and foreigners, traders working and
residing within the affected area.

5. We demand representation of our regal counsel in all
the deliberations related to Muthurwa estate, that is
REDACTED

6. Due to sentimental value and for prosperity we demand
for 25 Years management and preservation of our Cultural
Heritage Site. Muthurwa Hall, Shaffie Mosque, Muthurwa
Clinic.

7. We point out that following the 9 Years exposures of
Muthurwa residents to Kenya Power & Lightning Company at
66.11 Kv Power Substation) we demand for better financial
distribution of Benefits, to cater for damages now and there after
due to exposure. We emphasize for government of Kenya and
the KPLC Company to cater for 15 yrs medical cover for those
already exposed.

8. We point out that 10 years ago a feeder road measuring
2 Km was constructed traversing within the Muthurwa estate to
cater for over 4000 vehicles plying Eastland exposed residents
to gravious health hazards, to date over 12 resident have died as

unrelated to NaMSIP.

(2) NaMSIP does not have any physical
investment entailing household surveys in
the area. The cited surveys/census pertain to
the RAP for the relocation of the Wakulima
Market to the site designated within the
Muthurwa area under the Viaduct-Road
project.

(3) The land in the Muthurwa area that
belonged to KRS now belongs to the KRS
Retirement Scheme, NCCG and KPLC. The
demands of residents are unrelated to
NaMSIP.

(4) No disturbance has been caused by
NaMSIP, which is not carrying out any
physical investments in the area.

(5) NaMSIP does not finance any physical
investment that entails displacement. For the
planning under NaMSIP, at least ten
consultations have been held. Another
consultation is planned for second half of
2019 and public notice will be duly
provided.

(6) Cultural heritage assets have been
identified in consultation with stakeholders
in the current NaMSIP planning process,
and preservation has been recommended.

(7) This is unrelated to NaMSIP and
predates NaMSIP.

(8) This is unrelated to NaMSIP and
predates NaMSIP.

(9) NaMSIP does not finance any activities
that entail demolitions.

(10) The relocation of Wakulima Market
relates to the Viaduct-Road project and the
allocation of stalls is unrelated to NaMSIP.
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No. | Claim Response
a result of lungs infections related deaths, granted that the road (11) This is unrelated to NaMSIP. The
was constructed via mixture of cement and fine sand. We arbitration of the legal dispute between the
therefore demand the Nairobi County Government to cater fora | KRS Retirement Scheme and the residents
15 Years Medical cover for those initially exposed. has been carried out through the Kenyan
9. That if Muthurwa estate is to be demolished the court system.
Muthurwa Housing Cooperative Society will be granted rights to | (12) N/A. This refers to the above local legal
demolish and cater away all earmarked areas /materials, that is dispute.
stones, iron roofs, pipings and trees. (13) The Bank’s safeguard policies apply to
10. We demand that if the Wakulima Market will be Bank-financed projects only. Under the
relocated and redeveloped that the Muthurwa residents through | NaMSIP planning process, a SEA is being
their registered grouping will be granted 100 Stalls, manage prepared for the masterplan, taking into
sanitation facilities and manage the market for a 25 Years period | account relevant Bank policies.
in collaboration with NCCG. (14) N/A.
11. We demand for judicial Fast tracking and settlement of
all Kenya Railways Pensioners and Retirees cases, we hope
through the recent petition to Chief Justice for formation of a
three bench judge to settle the cases-Which has lasted in court
for the past 21 Years.
12. That a Binding Agreement will be accomplished to
cater for the above requests and demands as espoused by the
Attorney General correspondence of 2017 directing Kenya
Railways Corporation Managing Director to liaise with
Muthurwa Residents and Nairobi City County Government
(NCCQG).
13. We request for proper agreed time frames for project
commencement and developments. We also demand WB
Environmental Safeguards Standards to be followed to the latter.
14. We demand for involvement of agreed International
Observers.

34. | Although we recognize that you face constraining time frames, The Culture in City Reconstruction and

we will not be coerced into submission.

That in no way is Muthurwa estate stopping or interfering with
the construction of the viaduct road. We call for the
implementing organizations to adhere to the World Bank-
CURE Framework

Principle 1.Acknowledgingthe city as a "cultural
construct" where built structures and open spaces are
closely linked to the social fabric.

Principle 3.Fostering cultural expressions to offer
appropriate ways to deal with post-crisis trauma
affected communities .

Principle 4. Prioritizing culture early in the planning
process, starting with needs assessments and the
implementation of emergency interventions that reflect
community priorities.

Recovery (CURE) framework was
developed by the Bank and UNESCO to
guide post-disaster, post-conflict city
recovery. It does not apply here.

The Viaduct-Road project is to be financed
by JICA.

Again, see above on CURE Framework.
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Principle 6. Using finance models that balance
immediate/ short-term needs with the medium/long-
term development timeframe and plans.

Principle 7. Ensuring effective management of the
reconstruction process by striking a balance between
people's needs

We strongly advocate for implementation of Viaduct-Road
through CURE World Bank Framework

The operationalization of the CURE Framework which was
adapted from the Disaster Recovery Framework (DRF) and
involves Three phases:

l. Damage and Needs Assessment and Scoping.

This phase includes the assessment of damages and impacts to
tangible and intangible cultural heritage, Cultural and creative
industries, housing stock and land resources, services and
infrastructure. The resulting economic losses to the affected
population from the interruption of services and use of assets.
Building on the damage and needs assessments, a scoping
process is conducted, which includes data collection, asset
mapping, stakeholder mapping.

2. Policy and Strategy. This phase involves designing the
policies, strategies and planning processes that translate the
damage and needs assessments and vision into plans and
planning regulations, through participatory approaches where
stakeholders and communities are fully engaged.

3. Implementation. This phase, which is critical to the
success and sustainability of relocation, reconstruction and
recovery efforts, includes setting up effective institutional and
governance structures, a risk management strategy, and a
communication and engagement strategy.

CURE Framework, which emphasizes the need to integrate
people-centered and place based Strategies and policies with
culture as the foundation to achieve sustainable change.
Building on the People, Places and Policies framework
developed in the UNESCO Global Report 'Culture: Urban
Future'.

How will those involved meet this Standard?

. Residents and Partners are involved at the start of the
process in identifying and defining the focus that the
engagement will explore.

. A clear and agreed engagement plan is in place.

AlI available information which can affect the engagement
process has been shared and used to develop the community
engagement plan.

. Partners agree what the outcomes of the engagement
process should be, what Indicators will be used to measure
success, and what evidence will be gathered.
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The timescales for the engagement process are realistic.

There are sufficient resources to support an effective

engagement process
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Annex 2.

Timelines of NaMSIP Planning Process and Stakeholder Consultation

(1) Timeline of NaMSIP planning process.

Item

Plan

Actual

Contract signing

March 26, 2017

Phase 1: Inception

April-May 2017

Inception report in April
2017

Phase 2: Concept Development and
Concept Selection

May 2017- April 2018

May 2017-April 2018 for the
initial planning area;
September 2018-June 2019
for the Muthurwa area

Phase 3A: Detailed Master Plan and
Costing

May — November
2018

May 2018-May 2019 for the
initial planning area;
December 2018-July 2019
for the Muthurwa area

Phase 3B: Business and
Implementation Planning

November 2018 -
January 2019

December 2018-August 2019
for the whole planning area
including the Muthurwa area

Phase 4: Implementation Plan

January — March 2019

January-September 2019 for
the whole planning area
including the Muthurwa area

(i) Timeline of stakeholder consultations for NaMSIP planning.

Date Objective

Participants

March 28, 2017

Kick-off meeting, for the client and the
consultants to agree on the consultancy
timeline and introduced the consultant
to the key government counterparts

MTIHUD, KRC, NCCG, UN-
Habitat, Gauff (the consultant for
Green Mall project), DOHWA
(main planning and design
consultant for Railway City),
GIBB (social and environmental
study consultant for Railway
City), and the Muma and Kanjama
Advocates

April 6, 2017

key stakeholders

UN-Habitat workshop for discussions
on the visioning to seek feedback from

MTIHUD, KRC, NCCG, UN-
Habitat, KURA, Nairobi
Metropolitan Area Transit
Authority (NaMATA), Gauff,
Spacescape, Institute for
Transportation and Development
Policy, GoDown, DOHWA and
GIBB

April 11,2017

Inception workshop for the consultants
to present the project understanding,
field investigation findings, vision
suggestion, and detailed work plan to
the client and stakeholders

MTIHUD, KRC, NCCG,
DOHWA and GIBB
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Date Objective Participants
February 20, | Visioning workshop for discussions on | Participants — 88 people from
2018 the project visioning statement and around 30 institutions

preliminary analysis on the economic,
social, transport, and planning issues

March 9, 2018

Thematic group workshop for sharing
and discussing each sector’s scoping
analysis with key stakeholders

Participants — about 70 people,
including field experts,
professionals, and institutional
representatives from transport,
urban/infrastructure, economy/real
estate, and social development

March 23, 2018

1** County-level workshop to share
findings from previous workshops and
discuss the 3 alternatives of land use
proposals for the initial planning area

Participants — 164 from various
groups, including civic groups
representing Muthurwa residents.

May 23,2018 | Validation workshop of the first interim | Participants — 20 people from
report. MTIHUD, KRC, NCCG and the
consultants
June §, 2018 Workshop for options analysis (without | Participants — 42 people from
Muthurwa) and sharing ideas about KRC, NCCG, UN-Habitat,
infrastructure, transportation and other | NaMATA, field experts,
technical aspects professionals, and other
stakeholder institutions
October 3, Thematic group workshop for sharing Participants — 73 people, including
2018 and discussing ideas regarding urban field experts, professionals, and
space, transport, economic and social institutional representatives from
aspects transport, urban/infrastructure,
economy/real estate, and social
development
October 23, | Discussion for presentation of material | Participants — 24 people from
2018 for County workshop in UN-Habitat MTIHUD, KRC, NCCG, UN-
Habitat
October 24, | 2" County-level workshop to update Participants — about 200 including
2018 project progress and engage with civic groups representing

stakeholders to discuss land use options
and urban development proposals

Muthurwa residents.

December 3,
2018

Validation workshop of the second in-
terim report

Participants — 17 people from
MTIHUD, KRC, NCCG and the
consultants

Second half of
2019

3" County-level workshop to present
the draft plans

Participants will include all
stakeholders and civic groups,
including Muthurwa residents
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